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The Labour Code, 2003

A Bill for an Act to prescribe minimum conditions of employment, to provide for the resolution of
disputes between employees and employers and for the administration and observance of labour laws
generdly and other matters connected therewith.

[ Gazetted: 2003] [Commencement: Section 1]

ENACTED by the Legidature of Anguilla

PART I
PRELIMINARY

Short title

1. This Act (hereinafter referred to as “this Code’) may be cited as the Labour Code, 2003 and
shal come into force on such date as the Governor may, by Proclamation published in the Gazette,

appoint.

National policy underlying Code

2. The expressions of national policy provided in this section underlie and shall be used in the
interpretation of the provisions of this Code.

(1) The interests of employees, employers, and the public should be taken into account and
their representative organizations duly consulted in connection with the formulation and periodic
revision of the law relating to Bbour and in connection with the resolution of issues arising in the
enforcement of those laws.
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(2) Employers and employees are free, through the processes of collective bargaining or
otherwise, to agree on wages and other conditions of employment provided such agreements do not
infringe the minimum conditions presented in this Code.

(3) Employers and employees are free to associate with one another, or with their
representative associations in order to improve their economic Situation, without interference,
restraint, or coercion.

(4) The conditions of employment of all employees should, at the least, be such as to enable
employees to obtain, for themselves and their families, the basic necessities of life to which al human
beings are entitled.

(5) The employment conditions of employees should be those which serve to preserve their
hedlth, safety, and welfare, and to prevent industrial accidents.

(6) Equal service or work should attract equal remuneration and conditions of employment
regardless of nationality, age, gender, race, colour, ethnic origin, religion, political belief, family
responsibility, marital status, disability, or sexual orientation of the employee.

(7) Employers should aim to maximize profits by competing on the basis of manageria
efficiency and use of entrepreneuria skills rather than by seeking to reduce or otherwise derogate
from their employees working conditions.

Inter pretation
3. In this Act, unless the context otherwise requires—

"basic wage" means that part of an employee's remuneration for services which is payable in money
for his normal hours of work;

“child” means a person under the age of fifteen years,

“collective agreement” means any contract between one or more employers or their representatives,
and two or more employees or their representatives, relating to the terms and conditions of
employment or any other matter of mutual interest;

"Commissioner" means the person for the time being appointed to or acting in the post of Labour
Commissioner by virtue of section 8;

"compulsory school age" is that period during which a child or young person is required to attend
school under the Education Ordinance, or any other law for the time being amending or
replacing it;

"conditions of employment” refers to the elements of hire and termination of employment, the
remuneration, hours, duties and the surrounding terms of employment and to all other factors
directly related to the employment arrangement;

“confinement” means labour resulting in the birth of a living child or labour dter not less than
twenty-eight weeks of pregnancy resulting in the birth of a child, whether aive or dead;
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"continuous employment”, for the purposes of section 73 (1) and Part VII, means an uninterrupted
period of employment with an employer, and any predecessor-employer, provided that any
break in employment not exceeding six months shal not be deemed to break continuity of
employment, but in any case, the duration of such breaks shall not, count as employment for
the purposes of calculating entitlements to severance pay or gratuities for long service as may
be provided by regulations made under section 113;

"dispute” or "complaint” means any difference between one or more employers or organisations
representing employers and one or more employees or organisations representing employees
relating in whole or in part to any matter covered by this Code or any law relating to labour or
generally arising out of the relationship between the employer and the employee;

"employee’ means any person who enters into or works under, or who stands ready to enter into or
work under, or where a contract of employment has been terminated for any reason, a person
who entered into or worked under, a contract with an employer, personally to perform any
services or labour, whether the contract be oral or written, expressed or implied; and the term
includes a person whose services or labour have been interrupted by a suspension of work
during a period of leave, temporary lay-off, strike, or lockout, as well as an apprentice whose
services or labour may be designed primarily to train such apprentice;

"employer" includes a person, body corporate, undertaking, association, public authority, or body of
persons, who or which employed, employs, or stands ready to employ, a person under an
employment contract;

"employment contract" means any contract, whether expressed or implied and whether written or
oral, under which it is agreed that one person (the employee) will perform certain services for
another (the employer), and the term shall include any indenture or contract of apprenticeship
or engagement as a commission agent;

"essential services' means the Water and Sewerage Services, Fire and Rescue Services, Electricity
Generation and Distribution Services, Telephone Services and Hospital Services,

"established employee" means a public officer or a person employed by the Government whose salary
ispaid from or out of the personal emoluments included in the Official Estimates of Anguilla;

"gratuities’ means remuneration, in money, received by an employee from customers, whether
directly or through an employer and whether individually or shared with fellow employees,

"gross wage" means the total remuneration for services received in money, in kind, and in privileges
or alowances, including gratuities and premium pay;

"hours of work" means the period during which an employee's services are under the control of his
employer, and includes al rest, meal or break periods of fifteen minutes or less, and hours of
work earned on apublic holiday for which the employee should not suffer loss of pay;

"Ingpector" means any person appointed as Labour Inspector in accordance with the provisions of
section 12;

"lock-out" means—
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(a) the exclusion by an employer of any or al of his employees from any premises on or
in which work provided by the employer has been performed; or

(b) thetotal or partial discontinuance by the employer of his business or the provision of
work, with a view to inducing his employees, or any persons in the employ of any
other employer or employers to agree to, or to comply with, any demands or proposals
relating to any dispute, or to abandon any demand or modification of any such
demand,

“long service gratuity” means the right to remuneration, or the amount thereof, which may be
possessed by an employee whose employment is terminated in accordance with regulations
made under section 113;

"Minister" means the Minister responsible for the administration of this Code;

"night work" means work performed between the hours of 10:00 p.m. a one day and 5:00 am. on
the following day;

"non-established employee’ means a person who is employed by the Government whose wage or
sdary is paid from or out of funds other than personal emoluments included in the Official
Estimates of Anguilla;

"normal hours of work™ means those hours of work for which no premium pay is due under the
provisions of section 49;

"parent or guardian" means a parent or guardian of a child or young person and includes any person
who is liable for the maintenance of, who has the custody of or has control over a child or
young person, or who has or would have a direct benefit from the earnings of the child or

young person;

"part-time employment” means an employment contract in which the employee is required to provide
his services each week, but for less than 30 hours in any week;

“periodic employment” means an employment contract, or succession of employment contracts with
the same employer, or a successor-employer, in which an employee is required to provide his
services at intervals, so that the employee is not, in any twelve month period, continuously
employed by that employer, and the term includes casua employment;

"predecessor-employer”, in relation to the employment of a person, is one who, in consegquence of a
change occurring in the ownership or in the part of an undertaking in which that person is
involved, is no longer the employer of that person;

"premium pay" refers to the form of payment mentioned in section 49;

"redundancy"” refers to a situation in which, by virtue of alack of customers, orders, retrenchment, the
ingallation of labour-saving machinery, an employer's going out of business, a force majeure,
or any other reason, tasks which a person was last employed to perform no longer exist;

"requirements’, "obligations", or “provisions’, include the requirements, obligations, or provisions of
any regulations or orders made under this Code;
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“severance pay” means the right to remuneration, or the amount thereof, which may be possessed by
an employee whose employmert is terminated under the circumstances defined in Part VII;

"ship" means any seagoing ship or boat of any description registered in Anguilla;

"strike" means the refusal or failure in concert by two or more employees of an employer to continue,
whether completely or partly, to work or to resume their work or to comply with the terms and
conditions of employment applicable to them, or the retardation by them of the progress of
work, or the obstruction by them of work with a view to inducing such employer or any other
employer, to agree to, or to comply with, any demands or proposals relating to any dispute or
to abandon any demand or modification of any such demand;

"substantially equivalent employment” means employment at work which, athough not identical to
that which is the basis of comparison requires smilar skills, affords relatively similar prospect
of progression, and pays arelatively equal wage;

"successor-employer”, in relation to the employment of a person, is one who, in consequence of a
change occurring in the ownership of an undertaking or in that part of the undertaking in
which the person isinvolved, has become the new employer of that person;

“undertaking” comprises public and private undertakings and any branch thereof and includes—

(@
(b)

(©)

@

(€)

()
@

(h)
()
0

)

mines, quarries, and other works for the extraction of minerals from the earth;
workplaces in which articles are manufactured, atered, cleaned, repaired, ornamented,
finished, adapted for sale, broken up or demolished, or in which materials are
transformed, including undertakings engaged in ship-building, or in the generation,
transformation or transmission of electricity, gas or motive power of any kind;

building and civil engineering works, including constructional, repair, maintenance,
alteration and demolition work;

enterprises engaged in the transport of passengers or goods by road, rail, sea, inland
waterway or air, including the handling of goods at docks, quays, wharves,
warehouses or airports;

commercia establishments;

postal and telecommunication services,

establishments and administrative services in which the persons employed are mainly
engaged in clerical work;

newspaper and printing establishments;
hotels, boarding houses, restaurants, clubs, cafés and other refreshment houses;

establishments for the treatment and care of the sick, infirm or destitute and of
orphans,

theatres and places of public entertainment;

10
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(1) utilities engaged in the provision of water, sewerage, and waste disposal services,
(m) enterprises engaged in farming, cropping, fishing or other forms of agriculture;

"unfair dismissal" refers to atermination of employment which may be an unfair dismissal under Part
VI;

"wages' means any money or other thing paid or contracted to be paid, delivered, or given at periodic
intervals, as recompense, reward, or remuneration for services or labour done;

“workplace” means a place at which work is performed, and includes property belonging to or
occupied by the Government;

"young person” means a person who has ceased to be a child and who is under the age of eighteen
years.

Application of this Code

4. (1) To the extent that provisions of this Code purport to apply to employers, they shall apply
to al employers operating or doing business in Anguilla, including the Government as the employer
of its non-established employees, but they shall not bind the Government as the employer of its other
employees, except that Part X shall bind the Government in relation to those other employees.

(2) To the extent that provisions of this Code apply to employees, they shall apply to all
employees of employers operating or doing business in Anguilla, including the non-established
employees of the Government, but they shall not apply to

(a) established employees; and
(b) members of the Royal Anguilla Police Force.
(3) The provisions of this Code shall not apply to persons
(a) holding the status of diplomatic agents; or
(b) who the Minister may, by declaration, exempt from the provisions of this Code.

Enfor cement against Gover nment as an employer

5. Where the Government as an employer is in contravention of any provision of this Code or
any regulations or Orders made thereunder, which contravention is described therein as an offence
carrying with it a liability to apenaty upon summary conviction, notwithstanding anything to the
contrary provided in relation thereto, no criminal proceedings shall be commenced, ingtituted or laid
againgt the Crown but instead civil proceedings may be instituted or commenced by the employee
aggrieved against the Crown, and the court may grant such relief as has been claimed or as the court
sees fit including any sum owing to the employee by way of wages, holiday pay or other sum owing
to the employee arising out of his employment.

Establishment of working conditions above minimum standardsin Code

6. Nothing in this Code shall be construed as prohibiting an employer, either unilaterally by
individual contract with an employee or with employees, or by collective agreement with employee

1
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representatives, from establishing working conditions more advantageous to employees than those
minimum standards, which are set forth in this Code.

PART II

ADMINISTRATION

Principles of administration
7. The following principles shall govern the administration of this Code—

(@) responsibilities shall befixed, so that administrators of this Code, employers and
employees and their representatives, and the general public know the persons
responsible for the administration of this Code;

(b) uniform procedures, to the extent practicable, shall be established and publicized;

(c) where standards or criteria are set forth in one or more provisions of this Code, they
shall be adhered to in the administration of this Code;

(d) administration of this Code shall be speedy;

(e) to the extent practicable, all actions taken by administrators of this Code shall be
recorded in writing and, except where they are salf-evident, reasons for the actions
shall be set forth in such writing;

(f) voluntary adjustment or settlement of issues, without forma action by the
administrators, is to be encouraged, and any such adjustment or settlement, unless
clearly contrary to the purposes of this Code, shall be accepted as disposing of the
issues adjusted or settled;

(g) actions of administrators of this Code shall be publicized to the extent practicable,
provided that nothing herein shall be construed as requiring that the efforts of the
administrators to secure voluntary adjustment or settlement of issues or the actions or
statements of parties engaged therein shall necessarily become matters of public
knowledge;

(h) persons to whom the administration of any provisions of this Code is entrusted shall
act, in connection therewith, impartially and without interference.

Labour Commissioner
8. There shal be a Labour Commissioner who shal be in charge of the Labour Department,
subject to the general direction of the Minister.
Duties and responsibilities of Commissioner
9. (1) The Commissioner shall administer such laws and regulations as nay be in force from
time to time regulating relationships in the field of labour.

(2) Without prejudice to the generality of subsection (1), the Commissioner shall—
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(@) be available to assist in the resolution of any question arising out of employer-
employee relationships whether or not such question arose out of a labour law;

(b) participate in the preparation, co-ordination and administration of national
employment policy;

(c) provide technical advice to the Government in al labour matters;

(d) keep under review the situation of the unemployed, employed and under-employed
and draw attention to the terms and conditions of employment and working life of the
employed and under-employed and submit proposals for improvement;

(e) make technical advice available to employers and employees and their respective
organizations at their request;

(f) make his services available to employers and their respective organizations with a
view to promoting effective co-operation between the Government, employers and
employees;

(9) receive dl questions, complaints, petitions or notifications of differences regarding
employment between employers and employees; and

(h) investigate and resolve disputes or complaints pursuant to Part 111.

Institution of proceedings

10. The Commissioner may ingtitute proceedings in respect of any offence committed under the
provisions of this Code and such proceedings may be prosecuted by him or on his behaf by an
ingpector or a police officer.

Commissioner to have powers of inspector

11.  The Commissioner shal have al the powers conferred upon an inspector.

Appointment of labour inspectors
12. (1) The Governor, after consultation with the Public Service Commission, may appoint labour
inspectors to assist the Commissioner in the execution of his duties.

(2) Aninspector shall be furnished with a certificate of appointment in the form approved by
the Commissioner, and when visiting any premises or questioning any person in connection with the
exercise of his powers shall, upon request, produce and display the certificate.

Duties and responsibilities of inspectors
13.  Aninspector shal, under the genera directions of the Commissioner—

(a) ensure that the laws in force concerning conditions of employment and the protection
of employeesin their occupation are being duly applied;

(b) give technical information and advice whenever necessary, to employers and
employees as to the most effective means of complying with existing laws;

13
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(€)

©
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submit to the Commissioner inspection reports from time to time and indicate in those
inspection reports difficulties or abuses not specificaly covered by the existing laws,

compile such statistical data in the course of his duties as he may be instructed by the
Commissioner to establish; and

assis, as required, in the resolution of disputes or complaints.

Power s of ingpectors

14.  Aninspector may—

(@

()

(©)

@

(€)

(f)
@

(h)

0

enter freely and without previous notice at any hour of the day or night any workplace
liable to ingpection;

enter by day any premises which he may have reasonable cause to believe to be liable

to inspection;

interrogate alone or in the presence of witnesses, the employer or any personinor a a
workplace on any matter concerning the application of the requirements of the law
relating to labour;

carry out any examination, test or enquiry which he may consider necessary in order
to ensure that the requirements of the law are being observed;

require the production of any books, registers or documents, the keeping of which is
prescribed by any law relating to conditions of employment, in order to see that they
are in conformity with the provisions of this Code, and copy such documents or make
extracts from them;

enforce the posting of notices as required by law;

take or remove from any workplace for purposes of analysis, samples of materials and
substances used or handled, subject to the employer or the employer's representative
being notified at the time of such taking or removal of any such samples or
substances;

require from any employer, information as to the number of employees and the wages,
hours and conditions of employment of such employees or returns consisting of such
information; and

arrange to be accompanied by a police officer into any place in or on which the
inspector has reasonable cause to apprehend serious obstruction in the execution of

his duty.

Action of inspector in case of threat to safety or health

15.  Where an inspector has reasonable cause to believe that at any workplace, the building, the
layout of machinery and equipment or working method congtitute a thresat to the safety or health of
any employee, he shall serve written notice upon the owner or person in charge of such workplace
requiring such owner or the person in charge to carry out within a specified time, such dterations to
the workplace, the building, layout or working of machinery and equipment or working method as

14



ANGUILLA Labour Code, 2003 BILL

may be necessary to secure compliance with the law relating to the safety or health of the employees
and if such owner or the person in charge does not comply with such directions, he commits an
offence and is liable on summary conviction to afine of five thousand dollars.

I nspection of premises where domestic servants are employed

16.  Notwithstanding the provisions of paragraphs (a) and (b) of section 14, an inspector shdl not
visit or inspect any private premises where domestic servants are employed or believed to be
employed except between the hours of 8:00 am. and 6:00 p.m.

Notification of presence

17.  Onthe occasion of an ingpection or visit, an ingpector shall notify the employer or his
representative of his presence, unless he considers that such natification may be pregjudicial to the
performance of his duties.

Limitations and restrictions on inspectors
18. (1) Aninspector shall—

(a) not have adirect or indirect interest in any enterprise under his inspection or
supervision;

(b) not reveal at any time manufacturing or commercial secrets or working processes
which may come to his knowledge in the course of his duties; and

(c) treat as confidential, the source of any complaint bringing to his notice a defect or
breach of the law and shal give no intimation to the employer or his representative
that avisit of ingpection was made in consequence of the receipt of such complaint.

(2) A person who contravenes the provisions of this section commits an offence and is liable
on summary conviction to afine of one thousand dollars or to Imprisonment for aterm of six months
or to both.

Records and returns

19. (1) An employer shall keep at an address in Anguilla an accurate record, in such form as the
Commissioner may approve, in respect of each employee showing—

(@) the employee's name, address and hiring dates, either by the employer or by a
predecessor-employer;

(b) the number of hours worked each day in each pay period;
(c) the basic and other wages paid to the employee for each pay period; and
(d) theleave taken by the employee by type, duration and date.
(2) Where an employee's services have been terminated for any reason, an employer sal

preserve the employee's records referred to in sub-section (1) for a period of not less than six years
after the date of termination.

15
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(3) Upon demand by an employee, the employer shall make available his record for inspection
and copying by such employee or his representative.

(4) An employer who contravenes subsection (1), (2) or (3) commits an offence and is liable
on summary conviction to afine of one thousand dollars.

(5) Notwithstanding sub-section (1), if there is no present record of an employee's latest hiring
date by virtue of the fact that the requirement of subsection (1) was not in effect upon such date, the
guestion of the employee's hiring date shall be one to be disposed of by the procedures set forth in
section 26.

(6) The Commissoner may, within such period as may be determined by notice in the
Gazette, or any newspaper circulating in Anguilla, require employers to submit returns containing
such particulars and information contained in the employers’ records kept in terms of sub-section (1)
as may be so determined and specified.

(7) The Commissioner may from time to time compile, anayse and tabulate statistics
collected by way of returns submitted in terms of this section and cause, subject to the directions of
the Minister, such statistics, or abstracts therefrom to be published in such form as may be determined
by the Commissioner, provided that such published statistics shall not permit a particular employer,
employee, or agricultural or industria undertaking to be identified.

Obligations of employers

20.  Anemployer whose premises are visited by an inspector shall—
(a) permit the inspector access to any place or undertaking to be inspected;

(b) furnish the inspector with any information as will enable him to carry out the duties of
his office; and

(c) grant to the employees and their representatives, every facility for communicating
freely with the inspector when on avisit of inspection.
Offences and penaltiesin relation to Commissioner and inspectors
21. A person who—

(a) hinders or obstructs the Commissioner or an inspector in the exercise of the powers
and duties conferred on him by this Code,

(b) fails or refuses to permit his employees free access to and communication with an
inspector while on avisit of inspection,

(c) refuses or wilfully neglects to furnish the Commissioner or an inspector, any
information or return or particular that may be required of the employer under this
Code, or

(d) knowingly furnishes, or causes, or alows to be furnished to the Commissioner or an
ingpector, any information or return which is false in any material particular,

commits an offence and is liable on summary conviction to afine of one thousand dollars.
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Liability of agent, etc.

22.  Where any act or default is committed for which the owner or person in charge is liable under
this Code, then the director, secretary, agent, or servant of such owner or the person in charge shall be
deemed to have committed that offence unless such director, secretary, agent or servant proves that
the offence was committed without his consent or connivance.

Victimization

23. (1) A person who commits an act of victimization against another person commits an offence
and is liable on summary conviction to afine of two thousand dollars.

(2) For the purposes of subsection (1), a person shal be taken to commit an act of
victimization against another person if the first-mentioned person subjects or threatens to subject the
other person to any detriment—

(a) on the ground that the other person—
(i) hasmade, or proposes to make, a complaint under this Code;

(i) has brought, or proposes to bring, proceedings under this Code against any
person;

(i) has furnished or proposes to furnish, any information, or has produced, or
proposes to produce, any documents  a person exercising or performing any
power or function under this Code;

(iv) has attended or proposes to attend an inquiry under this Code or to provide
evidence or testimony as a witness; or

(v) has made a good faith allegation that a person has committed an act of
discrimination in contravention of this Code.

(b) on the ground that the first-mentioned person believes that the other person has done,
or proposes to do, an act or thing referred to in paragraph (a).

Annual reports

24.  The Commissioner shdl, as soon as practicable after the thirty-first day of December in each
year, prepare and furnish the Minister with areport, in such form as the Minister may approve, on the
operations of the Labour Department during the preceding twelve months, and such report shall be
laid before the House of Assembly by the Minister.

Limitation of liability
25.  No proceedings shall be brought against compensation payable by, the Commissioner, an

ingpector, or any other officer employed in carrying out the provisions of this Code in respect of any
act done in good faith under this Code.

PART I11
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SETTLEMENT OF DISPUTES

Procedurefor the settlement of disputes

26. (1) Any dispute or complaint arising out of any matter covered by this Code or any law
relating to labour or generally out of the relationship between the employer and the employee may be
referred by either party concerned or his representative to the Commissioner for settlement.

(2) Upon receipt of such reference, the Commissioner shall investigate the matter and make
every effort to dispose of the issue raised therein by voluntary settlement in accordance with
industrial relations practice, and in pursuance thereof he may—

(@) reguest the parties to meet with him jointly or separately;

(b) request the parties to state the facts as they know them and their respective positions
on the issues;

(c) request the parties to present witnesses and he may examine any person in relation to
the issues, either alone or in the presence of others, at his discretion; and

(d) utilize the process of conciliation or mediation or any other device designed to
facilitate voluntary adjustment.

(3) Where the Commissioner fails to achieve a settlement after twenty-one days from the date
of reference on the basis of the provisions of subsection (2) or such longer period as the parties may
agree, he shdl transmit the matter, with a full report thereon, to the Minister.

Action by Minister
27.  On receipt of a report transmitted by the Commissioner under section 26(3), the Minister
may—

(a) remit the matter to the Commissioner with such instructions as he considers fit;

(b) himself attempt to achieve a voluntary settlement of the issue, taking whatever steps
he deems appropriate; or

(c) refer the matter to a Board of Inquiry or an Arbitration Tribunal within seven daysin
accordance with the provisions of section 28, as the case may be.

Referral to Arbitration Tribunal or Board of Inquiry
28. (1) Where, after the expiration of a period of twenty-one days from the date of transmission in
accordance with the provisions of section 26(3) or such longer period as the parties may agree, the
Minister fails to achieve a settlement using the processes set out in section 27(b), he may—
(a) refer the matter to an Arbitration Tribunal for settlement where—
(i) thedisputeisoneinvolving essentia services,

(i) in the opinion of the Minister the dispute is likely to endanger the health and
safety of the public; or
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(i) the dispute is one involving the application of any provision of any law, collective
agreement or contract of employment;

(b) inthe case of adispute other than a dispute mentioned in paragraph (a), refer the
meatter for recommendation to a Board of Inquiry, if the parties agree in advance
to accept the recommendation of such Board; or

(c) inthe case of adispute other than a dispute mentioned in paragraphs (a) and (b), give
notice in writing to the parties concerned that he intends to refer the dispute to an
Arbitration Tribunal for settlement.

(2) Where the Minister has given notice under paragraph (c) of sub-section (1), he shall refer
the dispute to an Arbitration Tribunal for settlement unless, within fourteen days from the date on
which he gave such notice, he receives written notice from either the employees representative, or in
the absence of such representative, from a majority of the employees involved in the dispute, that
the majority of such employees object to the reference of the dispute to arbitration and agrees to
withdraw the complaint.

(3) Where the dispute or complaint is one referred to in sub-section (1) (&), no strike or lock-
out shal take place unless the time limits set out in sections 26(3), 27, and subsection (1) of this
section have not been complied with, and any strike, lock-out or other industrial action which has
begun shall cease on reference of the matter to arbitration.

Appointment of Arbitration Tribunal

29. (1) In accordance with the provisions of section 27, or subsection (1) (a) of section 28, the
Minister may appoint an Arbitration Tribunal (hereinafter referred to as “the Tribunal”), to settle any
dispute or complaint transmitted to him under subsection (3) of section 26.

(2) A Tribunal shal consist of one person appointed by Order by the Minister, which person
may be appointed ad hoc or for arenewable period of one year and the Minister may decide to have
both an ad hoc and permanent Tribuna.

(3) A person appointed to congtitute a Tribunal under subsection (2) shal not be removed
while being in charge of a case or before the expiry d his term except for stated misbehaviour or
incapacity to perform his duties whether arising from infirmity of body or mind.

(4) The Minister shall appoint two assessors, one representing the employer and the other
representing the employee, who shal be nominated by their respective representative organizations,
or in the absence of such respective organizations by the employer and the employee respectively, to
assist the Tribunal appointed under subsection (1).

(5) If the employer or employee fails to nominate a representative within fourteen days of
notification by the Minister, the Minister may appoint a representative on his behalf.

Findings of Tribunal binding

30. (1) Thefindingsof aTribund shall be binding upon the parties to the dispute and may only be
appeaed to the High Court on a point of law.

(2) Non compliance with the findings of a Tribunal is an offence and any person guilty of
such offence is liable on summary conviction to afine of five hundred dollars or to imprisonment for
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aterm of sx months or both. In addition the court may having regard to the finding of the Tribuna
make such order asit considers necessary to enforce the finding of the Tribunal.

Or

(2) Where a person or organisation has failed to comply with any decision of the Tribunal,
any organisation or person affected thereby may, after 14 days from the date on which the decision
was made or the date provided in it for compliance, whichever is the later date, file in the High Court
acopy of the decision.

(3) A decison of the Tribunal that has been filed in the Court pursuant to subsection (2) shall
be registered in the High Court and, when registered shall have the same force and effect, and
proceedings may be taken thereon, as if the decision were a judgement obtained in the High Court.

Appointment of Board of Inquiry

31. (1) For the purpose of inquiring into, reporting on, and making recommendations for the
settlement of any dispute or complaint which has been transmitted to him under subsection (3) of
section 26, the Minister, in accordance with the provisions of section 27 or subsection (1)(b) of
section 28, may appoint aBoard of Inquiry (hereinafter referred to as "the Board™).

(2) The Board shall consist of such number of members, who shall be appointed by the
Minister, as he may determine.

(3) Where the number of members is more than one, an equal number shall be appointed to
represent employers and employees respectively on their nomination or on the nomination of their
respective organizations, where such organizations exi<t.

(4) The Minister shall appoint a person who does not represent the interests of employers or
employees to be the Chairman of the Board.

(5) The Board shal enquire into any matter referred to it and as soon as possible submit its
report and recommendations thereon to the Minister, who shall release such report and
recommendations to the parties to the dispute.

Powers of Tribunal and Board to summon witnesses and administer oaths

32. (1) A Tribunal or a Board may summon any person to attend before such Tribunal or Board,
as the case may be, and to give evidence or to produce any document or other record in the possession
or under the control of such person.

(2) A summons under this section may be served either personally or by registered post.

(3) A Tribunal or a Board may administer oaths or take the affirmation of any witness
appearing before them.

(4) A person who makes afalse statement under oath or affirmation commits an offence and
is liable on summary conviction to afine of five hundred dollars.
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Summonsof Tribunal and Board to be obeyed
33.  Any person summoned pursuant to section 32(1) to attend and give evidence or to produce any
document or other record before a Tribunal or a Board shall be—

(a) bound to obey the summons served upon him;

(b) entitled to the same right or privilege as he would have before a court.

Failureto obey summonsof Tribunal or Board

34. A person who fails to obey a summons served upon him pursuant to section 32 (1) commits an
offence and is liable on summary conviction to afine of five hundred dollars.

Tribunal and Board to regulate own proceedings
35. A Board or Tribunal, as the case may be, shall regulate its own proceedings.

Arbitration Ordinance not to apply

36.  The Arbitration Ordinance shall not apply to any proceedings of a Tribunal under this Code or
to any award made by it.

PART IV
ADVISORY COMMITTEES

Tripartite consultation

37.  TheMinister shal consult with employers and employees or their respective representatives, if
any, from time to time in such manner as he may think fit, on any matter affecting the relationship
between employers and employees and conditions of working life in general.

Advisory Committees

38. (1) The Minister may appoint Advisory Committees to investigate the conditions of
employment in genera or of a particular trade or occupation, the extent of unemployment, the cost of
living, and the genera conditions of the economy of Anguilla and to make recommendations to the
Minister on those matters, and as to the minimum basic wage rate which should be payable in respect
of any trade or occupation or employment in general.

(2) A Committee shall consist of an equa number of employers and employees and
representatives of such other interest groups, as the Minister deems appropriate.

(3) The Minister shall appoint a person who does not represent the interests of employers or
employees to be chairman of a Committee.

(4) The members representing employers and employees shall be appointed after consultation
with representatives of the employers and employees concerned.

(5) A Committee may hold public meetings before which it may, by public notice, invite
employers and employees, and their representatives to appear and make recommendations.
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(6) A Committee may engage the services of one or more assessors, who in the opinion of the
Committee, is or are quaified in the matter under investigation.

(7) Any person may, by written notice signed by the chairman of a Committee, be required
to—

(a) attend any meeting of the Committee and give evidence under oath or otherwise;

(b) produce a any such meeting any document or other records which, in the opinion of
the Committee, is relevant to the matter under investigation; and

(c) furnish such particulars as may be required by the Committee.

(8) Where, for the purposes of subsection (7), a witness declines to answer any question or
produce any document or other record on the ground that it will tend to incriminate him, or on any
other lawful ground, he shall neither be required to answer such question or produce such document
or other record, nor be liable for any penalties for refusing to do so.

(9 A person who wilfully fails to comply with a notice addressed to him under subsection (7)
or without lawful excuse fails to answer any question or to produce any document, commits an
offence and is liable on summary conviction to a fine of three hundred dollars.

(10) All questions arising at any meeting of a Committee shall be determined by a majority of
votes of al members, including the chairman, who are present, and no such determination of the
Committee shall be considered invalid by reason of any vacancy or absence among the members.

(11) The Minister may make rules prescribing the powers, duties and procedures of any
Advisory Committees appointed under subsection (1) of this section.

Reports of Committee
39. (1) A Committee shall—

(a) issue interim reports with recommendations upon request by the Minister; and

(b) issue a fina report with recommendations within one month of completing its
investigation.

(2) The reports referred to in sub-section (1) shall be addressed and delivered to the Minister,
along with specialy concurring, minority and dissenting reports, if any.

Orde's

40. (1) Having regard to the recommendations of the Committee, the Minister shall issue an Order
prescribing the conditions of employment, or the minimum basic wage rate payable for employment,
in any industry, trade, occupation or employment.

(2) For the purposes of this Act, the reference to minimum basic wage shall be construed to
mean minimum basic wage in monetary terms.
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Variation of Orders

41. The Minister may vary the provisions of an Order made pursuant to this Part, but only with
like advice and in the manner set out in this Part.

PART V

BASIC CONDITIONSOF EMPLOYMENT

Public policy
42.  The following expressions of public policy underlie and shall be used in the interpretation of
this Part—

(1) An employee should know what his job consists of, what his employment conditions are,
and, if his employment is terminated, the reason for the termination.

(2 Anemployeeis entitled to reasonable breaks in employment, whether because of physical
disability or for rest and rehabilitation.

(3) In the interests of spreading employment opportunities and of preventing industria
accidents, there shall be areasonable limitation upon working hours of employees.

(4) To the extent that circumstances dictate that working hours be reasonably extended,
premium pay ought to be received therefor.

Conformity with Code generally

43.  Anemployer shall not provide employment nor is an employee obliged to accept employment,
under terms and conditions, which do not conform generaly to the provisions of this Code.

Forms of employment contracts

44. (1) It snal be lawful for an employer and employee to enter into an individual employment
contract, either written or oral, which specifies conditions of employment, but any provision thereof
which—

() establishes conditions which fal below the minimum employment standards
established by this Code shall be void;

(b) regquires that the employee refrain from associating with other employees or with a
trade union for collective bargaining purposes shdl be void.

(2) Where an employment contract for a fixed term is renewed on one or more occasions so
that the total period involved is twelve months or more, such contract shall, for the purposes of this
Code, be deemed to be for an indefinite period.

(3) When it appears to a Tribuna appointed in accordance with section 29 that a fixed term
employment contract is renewed in such a way as to evade the provisions of this Code, the Tribunal
shall determine such contract to be for an indefinite period.

(4) It shal be lawful for an employer, or group of employers, to enter into a written collective
agreement with two or more employees or their representatives.
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(5) A copy of an agreement reached under sub-section (4) shall be lodged in the prescribed
manner with the Commissioner within seven days of being signed by the parties to the agreement, for
registration as a collective agreement.

(6) A collective agreement lodged for registration under this section which, in the opinion of
the Commissioner, is in conflict with the requirements of section 43 shal be returned to the parties
for amendment, and shall not be registered by the Commissioner until he is satisfied that the
provisions of that section have been met.

Statement of wor king conditions

45. (1) Where an employee is engaged by an employer for aterm of employment exceeding three
months, the employer shall furnish the employee with a written statement within ten days of
engagement containing at least—

(a) the name and address of the employer and employee and the general responsibilities
and related duties for which the employeeisbeing hired;

(b) theregular hours of work and rest periods;
(c) the starting pay, and methods of computing the same;
(d) theterm of employment, if other than indefinite;
(e) theperiod of probation (if any); and
(f) the employee's leave and vacation entitlement.
(2) With respect to persons currently employed for periods exceeding three months on the
date of the coming into force of this Code, each employer shall, if he has not aready done so, within

twenty days after such date, furnish each such person with a written statement which shall set forth—

(a) the name and address of the employer and employee and the general responsibility
and related duties for which the employee is being hired;

(b) the regular hours of work, and rest periods;

(c) the starting pay, and methods of computing the same;
(d) theterm of employment, if other than indefinite;

(e) the period of probation (if any); and

(f) the employee's leave and vacation entitlement.

(3) Where, subsequent to the giving of a statement under subsection (1) or (2), the employer
desires to change the responsibilities and related duties of an employee as set forth in such statement,
he shall at the time he effectuates any such change, furnish such employee with a new written
statement.

(4) Notwithstanding subsection (3), where there is no organization representing an employee

who is employed for an indefinite period, the employer shal in consultation with the employee
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review the employee's wages and other terms and conditions of employment at least once in every
two years.
Probationary period

46. (1) The probationary period of any employee shall not exceed three months, except in the case
of an employee of the rank of a supervisor or above, where the probationary period may not exceed
sx months.

(2) Notwithstanding subsection (1)—

(@) where the contract of employment does not exceed three months, no probationary
period need be included in the contract of employment, but if such a contract does
specify a probationary period, the provisions of section 45 (1) shal apply; and

(b) the employer may, after consultation with the employee or his representative extend
the probationary period for a further period not exceeding the duration of the original
probationary period, where it isin the interest of the employee to do so.

(3) During the probationary period the employee shdl be given reasonable training and
genera orientation in the duties and responsibilities of the position for which he was hired and the
employee shdl be kept informed of his progress.

Rest periods and standard working hours

47. (1) Except where otherwise provided by a collective agreement, every employer shall permit
each of his employeesto enjoy in every period of seven consecutive days a period of rest comprising
at least twenty-four consecutive hours.

(2) The standard work-day shall be eight hours and the standard workweek forty hours.

(3) The Minister may, after considering the recommendations of an Advisory Committee
appointed under Part IV and after approval of the Governor in Council, vary the standards prescribed
in this section by issuing an Order to that effect.

Meal intervals
48. (1) Anemployer shal not require or permit an employee—

(a) to work for more than five hours continuously without a meal interval of not less than
one hour, or, where subsection (2) has been applied, of not less than the agreed time;

(b) to perform any work during his meal interval.

(2) An employer may agree with his employee to reduce the employee's medl interval to not
less than thirty minutes.

(3) For the purposes of this section, a period of work interrupted by an interval of less than

one hour, or, in the case of a meal interval regulated by an agreement under subsection (2), by an
interval of less than the agreed time, shall be deemed to be uninterrupted.
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Premium pay

49. (1) Subject to subsections (3) and (4), for any work done by an employee for his employer at
the employer's request, on arest day, or in excess of eight hours on any work-day or in excess of forty
hours in any week, the employer shall pay the employee at the rate of at least one and one half times
his basic rate of pay, and hours for a holiday shall be counted as hours worked towards a forty-hour
week.

(2) The Minister may, after considering the recommendations of an Advisory Committee
appointed under Part 1V, vary the standards prescribed in this section by issuing an Order to that
effect.

(3) In arranging for overtime work, the employer shall take into account the specia
circumstances of young persons under eighteen years of age, pregnant women, nursing mothers and
handicapped persons.

(4) The provisions of subsection (1) shall not apply to salaried employees holding positions of
supervision or management whose terms and conditions of employment shall be fixed at a level
which adequately compensates them.

(5 An employer shal not classify an employee as holding a position of supervision or
management under subsection (4) if his duties and compensation are not commensurate with such
status and a Tribuna appointed under this Act or a court may inquire into the matter and make a
determination giving due regard to this rule and to the right of an employer to manage his business.

Limitation on overtime

50. (1) Except as provided in subsection (2), an employer shal not employ any person in excess
of twelve hours in any period of twenty-four hours or in excess of sixty hours in any period of one
hundred and sixty eight hours.

(2) The Commissioner may, in his discretion, approve in writing a temporary increase in the
hours of work authorised by this Code in any establishment in the following circumstances—

(@) in the case of an accident, actua or threatened or urgent work to the plant or
equipment, but only so far as may be necessary to avoid serious interference with the
ordinary working of the establishment,

(b) in the event of abnormal pressure of work due to specia circumstances in so far asthe
employer could not be expected to resort to other measures,

(c) in order to prevent the loss of perishable goods, but in no case shall the night rest
period or, for employees working at night, the day rest period be less than eight hours.
Payment wher e employee stopped or prevented from working full day or shift

51. (1) Where an employee is required to report for work and does so but is pevented from
working by an act of God or force majeure, or is stopped from working by his employer or anyone
lawfully acting for him, payment to such employee shall be made on the following basis—

(@) where such employee has worked for more than half a day, the employer shall pay
such employee wages for afull day, or where such employee works for half a day or
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less than half aday, so however that the total number of hours worked is not less than
two and one half hours, the employer shal pay such employee wages for half a day;

(b) where such employee has worked on a shift basis and such employee has worked
more than half of the shift, the employer shall pay such employee wages for a full
shift, or where such employee has worked half of the shift or less than half of the
shift, so however that the total number of hours worked is not less than two and one
half hours, the employer shall pay such employee wages for haf a shift;

(c) where such employee works for less than two and one half hours, he shall be paid for
the time so worked at his basic hourly rate of pay.

Pay for period of stand-by or being on call

52. (1) Where an employee is required by his employer to remain on stand-by or on call for any
period on a scheduled work-day, he shall be regarded as being on duty for that period and be paid
wages accordingly.

(2) Where an employee is required by his employer to remain on stand-by or on call for any
period in excess of eight hours on a scheduled work-day, the employer shall pay to the employee,
wages at the rate of at least one and one-half times his basic hourly rate for the period involved.

(3) Where an employee is required by his employer to remain on stand-by or on call for any
period on arest day, the employer shal pay to the employee, wages at the rate of at least one and one-
haf times his basic hourly rate of pay for the period involved.

(4) Where an employee is required by his employer to remain on stand-by or on call on a
public holiday, the employer shal pay to the employee, in addition to any wage which he would have
received had the employee not worked on that public holiday, an hourly wage at the rate of at least
one and one-half times his basic hourly rate of pay for the period involved.

(5) Where the employer provides the employee with a cellular phone or beeper for the stand-
by or on-cal period, the employer shall only pay to the employee wages at the rate of his basic hourly
rate for the period involved.

Payment in respect of public holidays

53.  Where an employee does not work for his employer on a public holiday, he shall suffer no loss
of pay, that is to say, he shall be paid the basic wage he would have received for the work performed
on that day, had it not been a public holiday, provided that—

(a8) heworked on his scheduled work-day immediately before and his scheduled work day
immediately after the said public holiday; and

(b) the public holiday was not one of his scheduled work-days.

Payment for work on public holidays

54. (1) Where an employer causes an employee to work on a public holiday, the employer shall
pay to the employee, in addition to the basic wage the employee is entitled to by virtue of section 53,
his basic hourly rate of pay for each hour worked on that day.
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(2) In the case of employees remunerated on a piece work basis or by the task, the expression
"basic rate of pay" shall, for the purposes of this section, be deemed to be equa to the employee's
earnings over the period of thirteen weeks immediately preceding the date payment is made, divided
by the number of days worked during that period.

(3) The provisions of this section shall not apply to—

(a) persons holding positions of supervision or management whose basic rate of pay and
other terms and conditions of employment shall be fixed by their employers at alevel
which adequately compensate them;

(b) employees who are remunerated on a piece work basis or by the task and are not
subject to continuous supervision.

Form of wages

55. (1) The money wages of an employee shdl be payable in lega tender, provided hat the
payment of wages by cheque on a bank in Anguillaor by postal order shall be deemed to be payment
in legal tender in cases in which payment in such manner is customary or necessary or is consented to
by the employee.

(2) Where an employer pays an employee’'s wages by cheque drawn on a bank in Anguilla
and the cheque is dishonoured by non-acceptance upon presentment for payment, the employer is
liable to pay to the employee, in addition to the employee’s wages, one-tenth of the employee's
wages.

(3) Nothing contained in subsection (1) shall be construed as prohibiting the giving of food, a
dwelling-place, or other allowances and privileges in addition to money wages as a remuneration for
services, except that—

(a) such alowances and privileges shal not include any acoholic beverage or any
noxious drugs,

(b) such allowances are appropriate for the personal use and benefit of the employee and
his family; and

(c) such allowances and privileges are fairly evaluated at cost to the employer.

(4) Nothing in this section shall be construed as prohibiting the distribution to an employee of
gratuities received from customers of the employer as part of remuneration for services, and the
amount distributed in gratuities shall not be considered a part of any basic wage which has been fixed
by an Order made under section 40.

Wages to be paid to employee

56.  Wages shall be paid directly to the employee to whom they are due or to a person specified by
him in writing except as provided in section 58.

Deductions

57. (1) Subject to subsection (2), an employer may deduct from wages payable to an employee
under any contract of employment the following—
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(a) any tax, rate, or other deduction imposed by any law;

(b) any money advanced by the employer by way of loan, provided the amount deducted
accords with the agreement made between the employer and the employee at the time
of the loan, and that no interest, discount, or similar charge may be imposed on such
loan;

(c) any sum of money which an employee has authorised in writing to be deducted for
other purposes, except for the purpose of obtaining or retaining employment or for or
in respect of any fine, or for bad or negligent work or for injury to the materials or
other property of the employer (save when the injury is occasioned by the wilful
misconduct of the workman).

(2) The total sum which may be deducted or stopped in any pay period shall not exceed one-
third of the gross wage (excluding the value of any payments in kind) of the employee in the

applicable pay period.

Statement of deductions

58.  Where an employer makes a deduction from an employee's wages, he shall, simultaneously
with the payment made, furnish the employee with an accurate statement of wages earned and
describe the deduction made.

Limitations on attachment or seizur e of wages

59. (1) Notwithstanding anything to the contrary contained in any other law, the remuneration of
an employee shall be liable to attachment or seizure in execution only within the following limits—

(a) upto one-haf in respect of maintenance payments,
(b) up to one-third in respect of all debts of any kind and however contracted.

(2) The proportion prescribed in subsection (1) (b) shall not be applicable cumulatively on the
ground that there are severa debts or severa creditors, the maximum proportion in al cases
remaining fifty percent of the remuneration.

(3) The sums attached or seized shall be divided among the claimants in proportion to their
established claims.

Gratuities

60. (1) Inany establishment in which the customer pays a gratuity which is a specified percentage
of the customer's hill, such gratuity shall be pooled and there shall be established in the establishment
a Gratuities Committee, (hereinafter caled “the Committeg”) for the periodic distribution of the
amount so accumulated over every period of four weeks.

(2) The Committee shall consist of an equal number of representatives of the employer and
the employees and shall be respectively appointed by them, and the total number of such members
shdl not be less than two or more than four.

(3) From the total amount of gratuity accumulated over every period of four weeks 5% may
be retained by the employer for administrative expenses, and the remainder of the gratuity shall be
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distributed among such employees of the establishment on such basis as may be agreed from time to
time between the representatives of the employer and the employees, where such representatives
exist, or between the employer and the employees.

(5 A record shal be prepared showing the total amount of gratuity accumulated in each
period of four weeks, the amount retained by the employer for administrative expenses, the list of
employees to whom the balance has been distributed and the amount paid to each of those employees.

Periods and place of wage payments
61. (1) Wagesshdl be pad at regular time intervals of —

(@) not more than two weeks, in the case of employees whose wages are fixed by the
hour, or day, or week, or fortnight, or by the piece of work performed,

(b) not more than one month, in the case of employees whose wages are fixed on a
monthly or annua basis, or

(c) inthe case of employees employed to perform atask the completion of which requires
two weeks or more, not more than one fortnight in proportion to the amount of work
completed, but that the provisions of this section shall not apply where a collective
agreement is entered into fixing other intervals for the payment of wages.

(2) Payment of wages shall be made at or near the work place and on ordinary working days
only, but where, for practical reasons, this requirement cannot apply, the employer shal alow the
employee reasonable time off with pay and provide him with such facilities as may be necessary to
enable him to receive his wages without personal inconvenience.

(3) Any arrangement under subsection (2) shall be approved in writing by the Commissioner.

(4 An employer shall not pay wages to any employee at or within any retail shop or place
engaged in the sale of spirits, wine, beer, or other spirituous or fermented liquor, save and except such
wages as are paid by the resident owner or occupier of such shop or place to any employee bonafide
employed by him in that shop or place.

Employee not to berequired or coerced regarding manner of spending wages or to use storesor
services

62. Anemployer shal not imposein any employment contract, or attempt in any manner to coerce
or require an employee to—

(a) spend any part of hiswages at any place or in a particular manner, or with any person;
or

(b) purchase or make use of stores or services which may be available from shops or
stores established at or in connection with any workplace.

Employeesleaverightsgenerally
63. Every employee shal be entitled to leave privileges during the course of his employment.
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Vacation leave

64. (1) Subject to subsection (2), every employee who has successfully completed his
probationary period shall be entitled to be granted vacation leave at the rates set out below in respect
of each year of service—

() employees with less than seven years service, to twelve norma working days, and
(b) employees with seven years service and above, to eighteen normal working days.

(2) Where the employment contract provides for periodic employment, an employee shall
qualify for the grant of vacation leave if he has worked with the same employer for an aggregate of
not less than sixty-five days in any period of twelve months.

(3) An employee to whom subsection (2) applies shall be entitled to be granted one day of
vacation leave for every twenty-six days worked, in any period of twelve months, and any fraction of
aday which is obtained by dividing a number of days worked by twenty-six shall be reckoned as one

day.

(4) Where the employment contract provides for part-time employment, an employee sall
qualify for the grant of vacation leave in accordance with subsection (1).

Vacation leave pay

65. (1) Anemployeeto whom subsection (1) or (4) of section 64 applies shall be paid, in respect
of his vacation leave, at the basic rate, together with the cash equivalent of any payment in kind, at
which he was pad in respect of the last norma working week, immediately prior to the
commencement of such vacation.

(2) An employee to whom subsection (2) and (3) of section 64 applies shal be paid by his
employer at the basic daily rate for each day of his vacation leave.

(3) An employee who is employed on a piece work basis or by the task shall, in respect of
each day of his vacation leave, be paid 1/65th of the total basic wage, and of the cash equivaent of
any payment in kind earned in respect of the last thirteen weeks of employment (which need not be
consecutive) immediately preceding the commencement of his vacation leave.

When vacation leave pay to be paid

66. The payment of vacation leave pay shal ke made not later than the last working day prior to
the commencement of such vacation leave, unless the employer and the employee, or ther
representatives agree otherwise.

Public holidays, etc. not to affect vacation leave

67. (1) Public holidays, whether or not they fall during the period of vacation leave, and agreed
regular days of rest shall not be counted as a part of the annua vacation leave provided in section 64.

(2) Periods of absence from work due to maternity leave, or to illness or injury for a period

not exceeding three months, shall not be deducted from the period of an employee's service for the
purpose of the calculation of vacation leave entitlement.
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Mutual agreement affecting vacation leave

68. (1) The dates of the taking of earned vacation leave shal be fixed by agreement between the
employer and the employee or their representatives and, by similar agreement, the employer may
advance leave not yet earned.

(2) By mutua agreement between the employer and the employee or their representatives, the
vacation leave earned by the employee may be allowed to accumulate for a period of two years.

(3) Where vacation leave is alowed to accumulate under subsection (2), such leave shal be
granted and taken not later than six months after the end of the second year, and at least two weeks
uninterrupted leave shall be taken before the end of the year following that in respect of which
entitlement arises.

(4) Any agreement between the employer and the employee by which the employee would
forego the taking of earned leave, shal be void and of no effect, notwithstanding that the employee
would be paid by the employer the vacation leave remuneration to which he would be entitled if the
leave were taken.

Vacation leave pay upon termination of employmernt

69.  Any person whose employment is for anyreason terminated shall receive vacation leave pay in
respect of vacation leave earned but not yet taken, and such vacation leave pay shall be calculated
proportionate to the length of service.

Sick leave.

70. (1) Except asis provided for by section 71, an employee who becomesiill is, where service
with his employer has been for a continuous period of not less than three months but not exceeding
ten years, entitled to sick leave with pay, for aperiod of twelve days in any one year.

(20 An employee who becomes ill after completing ten years of service entitled to sick leave
with pay, for a period of eighteen working daysin any one year.

(3) Where the employment contract provides for part-time employment, an employee shall be
entitled to sick leave in accordance with subsection (1).

(4) An employee to whom this section applies shal not be entitled to sick leave with pay
unless that employee—

(a) notifies the employer of theillness on the first day of his absence; and

(b) submits a medica certificate, signed by a physician or registered Government nurse,
on the third day of his absence and the certificate shall indicate the likely period of
absenceif the illness lasts for more than two days.

Sick leave for periodic employees

71. (1) Anemployee whose employment is periodic, and who has worked for the same employer
for atotal of not less than sixty-five days in that year, shal be entitled to be granted sick leave with
pay in that year, at the rate of one day for every twenty-six days worked.
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(2) Any fraction of aday which is obtained by dividing a number of days worked by twenty-
six shal be reckoned as one day.

(3) An employee to whom this section applies shal not be entitled to sick leave with pay
unless he fulfils the conditions set out in section 70 (4) as regards notification and the submission of a
medical certificate.

Sick leave pay and social security benefit

72. (1) Subject to sections 70 and 71 in respect of sick leave taken in any period of twelve
consecutive months, the employer shall pay to the employee the basic wages, which he would have
received had the employee worked on each of those days.

(2) The minimum daily rate of sick leave pay payable to an employee to whom section 71
applies shal be the total basic wage paid to the employee in respect of the normal working week
nearest, preceding that in which the illness occurred divided by the number of working days in the
employee's normal working week.

(3) Subject to the Socia Security Ordinance, an employee who is entitled to sick leave pay
under this section, as well as sickness benefit under the Socia Security Ordinance shall receive pay
under that Ordinance, and in addition the employer shall pay—

(a) sick leave pay at the basic rate of pay in respect of any waiting period not paid under
the Socia Security Ordinance; and

(b) the difference by which the daily basic rate of pay exceeds the daily rate of sickness
benefit paid under the Social Security Ordinance for any day in respect of which
sickness benefit is paid under that Ordinance.

(4) Subject to the Socia Security Ordinance, an employee who is entitled to any injury benefit
under the Social Security Ordinance shall not simultaneously be entitled to full pay for a period of
sick leave under this section and any sick leave pay to which he is entitled shal be reduced by any
amount due under that Ordinance.

(5 The reference in this section and section 75 to the Socia Security Ordinance includes the
regulations made thereunder.

Entitlement to maternity and pater nity leave.

73. (1) On the production of a certificate from amedical practitioner stating the presumed date of
confinement, a female employee who has completed twelve months continuous employment shall be
granted a period of maternity leave by her employer.

(2) The period of maternity leave shall not be less than thirteen weeks of which not less than
six weeks snall be taken after the date of confinement.

(3) The remainder of the period of maternity leave may be taken before the presumed date of
confinement or following the period of compulsory leave, or partly before the presumed date of
confinement and partly following the period of compulsory leave.
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(4) The leave before the presumed date of confinement shall be extended by any period
elapsing between that date and the actual date of confinement, and the period of compulsory leave to
be taken after confinement shall not be reduced on that account.

(5 Where afemale employee is granted maternity leave under this section, the husband of the
employee shall, upon application, be granted leave without pay for such period as requested in the
application, but in any case not exceeding two weeks, to be taken during the period his wife is on
confinement.

Additional period of maternity leave

74.  Where afemale employee to whom section 73 applies has been granted maternity leave under
that section, and a medical practitioner certifies that any illness necessitating absence from work
arises out of pregnancy or confinement or both, the employer shall grant the employee an additional
period of maternity leave not exceeding three months.

Payment of mater nity benefits

75.  Where a femae employee has been granted leave in accordance with sections 73 and 74, she
shall be entitled to any benefits as may be prescribed under the Social Security Act or any other law
for the time being amending or replacing it.

Employee not to be given notice of dismissal while on mater nity leave.

76.  While afemale employee is absent from work on maternity leave in accordance with sections
73 and 74 it shall not be lawful for an employer to give her notice of dismissal during such absence,
or to give her notice of dismissal at such atime that the notice would expire during such absence.

Special leave for jury service and other purposes
77. (1) Anemployee required to attend court for jury service shall be granted leave with full pay
by his employer for that purpose.

(2) An employee who is required to attend any hearing of a Tribunal or Board congtituted in
accordarce with Part 111 shall be granted leave on full pay by his employer for the purpose of
attending such hearing.

(3) Any employee who wishes to refer a dispute or complaint to the Commissioner
concerning that employee's working conditions or contract of employment shall be given reasonable
time off with full pay for that purpose.

Penalties and employee'sright to recover.
78. (1) Anemployer who—

(a) enters into any agreement or contract or gives any remuneration for employment
contrary to section 49, 50, 51,52, 53, 54 55, 56, 57, 58, 59, 60, 61 or 62,

(b) makes any deduction from the wages of an employee or receives any payment from an
employee contrary to the sections mentioned in paragraph (a), or

(c) otherwise contravenes any of the sections mentioned in paragraph (a),
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commits an offence and is liable on summary conviction to afine of five hundred dollars, and for a
second or subsequent offence to afine of one thousand dollars.

(2) An employee shall be entitled to recover in a court so much of his wages including any
entitlement under section 55 (2) exclusive of sums lawfully deducted as shall not have been paid to
him, plus interest at the rate of ten percent per annum.

(3) An employer who contravenes section 47 or 48 commits an offence.

(4) An employer who commits an offence under subsection (3) is ligble on summary
conviction to afine of three hundred dollars, and in addition, the court may order the payment of any
sum found due to any employee, if warranted by the circumstances.

(5) An employer who—

(a) refuses or fails to allow an employee to take a paid vacation leave to which he is
entitled under the provisions of this Part,

(b) failsto pay an employee the vacation leave pay or proportionate vacation leave pay,
sick leave pay, or specia leave pay to which he is entitled under the provisions of this
Part,

commits an offence and is liable on summary conviction to a fine of five hundred dollars, and in
addition, if the court is satisfied that by reason of the offence the employer owes the employee a sum
of money, it may order the payment of such sum, with or without interest, to the employee.

Penalty for not paying minimum basic wage rate

79. (1) Where aminimum basic wage rate has been fixed under section 40, an employer who fails
to pay such wage rate commits an offence and is liable on summary conviction to a fine of five
hundred dollars.

(2) Where an employer has been convicted of failure to pay the minimum basic wage rate to
an employee, then, if notice of intention so to do had been served upon the employer with the
summons, warrant, or complaint, evidence may be given of any failure on the part of the employer to
pay wages a or above the minimum rate to that employee during the two years immediately
preceding the date on which the information was laid or the complaint was served; and, on proof of
the failure, the court may order the employer to pay to the employee such sum asin the opinion of the
court represents the difference between the amount which should have been paid during those years
and that which was actualy paid, plus ten percent interest from the date any wage was due until it is

paid.
(3) The power given in subsection (2) shall not be in derogation of any right of the employee

to recover wages in any other proceeding, but the employee shall not be entitled, by a combination of
this and any other proceeding, to recover more than the sum of the difference referred to in subsection

).

(4) Where an employer who is charged with an offence under this section proves to the
satisfaction of the court that he used due diligence to enforce the execution of an Order made under
section 40 and that the offence was in fact committed by an agent or some other person without the
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employer's knowledge, consent, or connivance, he shall not be convicted of the offence, but this is
without prejudice, to the power of the court—

(a) to proceed against the agent or other person for the offence; and
(b) to adjudge the employer to pay the sum due under subsection (2).

(5) On prosecution of an employer for failing to pay wages or rates a not less than the
minimum wage or rate, the onus shall lie on that employer to prove that he has not paid wages at less
than the minimum wage or rate.

Penalties wher e per son other than employer may be violator

80. (1) Where an employer is charged with an offence under the provisions of this Part, the
employer shall be entitled upon information duly laid by him, to have any other person whom the
employer claims to be the actual offender brought before the court and if, after the commission of the
offence is proved, the employer proves to the satisfaction of the court that he has used due diligence
to comply with the provisions of this Part and that the other person has committed the offence in
question without his knowledge, consent, or connivance, the other person shall be summarily
convicted of the offence.

(2) If an offenceis proved under subsection (1), the court may order the employer or the other
person convicted thereunder to pay to the employee any sums found to have been lawfully owed
under the provisions of this Part, and the order may be enforced in the same manner as a judgement or
order in acivil case.

(3) The power of the court to issue an order under subsection (2) shall not be in derogation of
any right of the employee to recover the sum by any other proceeding provided that no employee
shdll be entitled in any other proceeding to recover any amount which the court has ordered to be paid
under subsection (2).

PART VI

TERMINATION OF EMPLOYMENT, DISCIPLINARY ACTION, AND CONTINUITY OF
EMPLOYMENT

Limitation on termination of employment by employer

8l. The employment contract of an employee shall not be terminated by an employer without a
valid and fair reason for such termination connected with the capacity or conduct of the employee, or
with the operational requirements of the undertaking, establishment or service, pursuant to section 88,
89, 102 or 104, and unless the notice requirements in section 90 are complied with.

M eaning of unfair dismissal
82.  Without derogating from the generaity of section 81, the termination of the employment
contract of an employee on any of the following grounds shall be deemed to be unfair—

(a) trade union membership or participation in union activities outside working hours or,
with the consent of the employer, during working hours;
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(b) seeking office as, or acting or having acted in the capacity of, a workers
representetive;

(c) making a complaint or participating in proceedings against the employer involving
alleged violation of any law or regulation or having recourse to competent
administrative authorities;

(d) participation, or proposed participation in industrial action including a strike, which
takes place in conformity with the provisons of this Code or any other labour
relations law;

(e) race, colour, sex, religion, ethnic origin, nationality, political opinion or affiliation,
disability, or age except for purposes of retirement and restrictions on work and
employment of young persons and children;

(f) marital status, family responsibilities, pregnancy, or absence from work during
maternity leave as certified by amedica practitioner;

(g) temporary absence from work due to illness or injury as certified by a medica
practitioner, provided that the employee informs the employer, and submits the
certificate to his employer as soon as possible after two days on any one occasion;

(h) absence from work due to compulsory military service or other civic obligation in
accordance with law;

(i) the exercise or proposed exercise of the right to remove himself from awork situation
which he reasonably believes presents an imminent or serious danger to life or hedth.

Constructive dismissal

83. (1) An employeeis entitled to terminate his employment contract without notice or with less
notice than that to which the employer is entitled by any statutory provision or contractual term,
where the employer's conduct has made it unreasonable to expect the worker to continue the
employment contract.

(2) Where the employment contract is terminated by the employee pursuant to subsection (1),
the employee shall be deemed to have been unfairly dismissed by the employer for purposes of this
Code.

Appeals against unfair dismissal

84. In any case where an employee or his representative alleges that such employee has been
unfairly dismissed and no settlement of the allegation is reached in direct discusson with the
employer, the allegation may be referred to the Commissioner in accordance with the provisions of
section 26, by either the employer or the employee, or by their representatives.

Burden of proof

85. (1) Inany claim or complaint arising out of the dismissal of an employee it shall be for the
employer to prove the reason for the dismissal, and if the employer fails to do so, there shall be a
conclusive presumption that the dismissal was unfair.
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(2) In the circumstances referred to in section 83, it shall be for the employee to prove the
reason, which made the continuation of the employment contract unreasonable.

(3) The test, generaly as to whether or not a dismissal was unfair under section 82 or 83 is
whether or not, under the circumstances the employer acted reasonably or unreasonably but even
though he acted reasonably if he is mistaken as to the factua basis for the dismissal, his
reasonableness shall be no defence, and the test shall be whether the actual circumstances which
existed, if known to the employer would have reasonably led to the employee's dismissal.

Remedies for unfair dismissal

86. (1) Where, after any dispute referred to the Commissioner under section 84 is subsequently
referred to a Tribunal by the Minister in accordance with the provisions of section 27, and the finding
of the Tribuna is that the dismissal was unfair or illegal, the Tribunal may order either tat the
employee be reinstated (if this remedy is acceptable to both parties) or that compensation be paid in
lieu of reinstatement.

(2) Where the Tribunal orders that compensation be paid, it shall take into account, inter
alia—

() any holiday pay earned, but not taken;

(b) any wages lost by the employee, on account of the dispute, up to the date of
determination of the issue by the Tribunal;

(c) the termination notice to which the employee would have been entitled; and

(d) the employment category of the employee, his seniority and the ease or difficulty with
which he can secure aternative employment.

Retirement of employee entitled to age benefit under Social Security Act

87. (1) Where an employee reaches the age at which he becomes entitled to an age benefit under
the Social Security Act, the employer and employee may agree on a date upon which the services
shall be terminated.

(2) Any date agreed upon in terms of sub-section (1) shall take into account the notice periods
specified in section 90.
Termination of employment contract within probationary period and short term contracts

88. (1) Theemployment contract of any employee may be terminated by the employer at any time
during the probationary period for any valid reason with 24 hours notice.

(2) Where an employment contract is for a specified term not exceeding three months, an
employer may terminate the employee's services for any valid reason with 24 hours notice.

Termination of employment contract with notice

89. (1) The employment contract of an employee may be terminated with notice or with pay in
lieu of notice, for any valid reason connected with the capacity of the worker, or the operational
requirements of the undertaking.
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(2) Without derogating from the generality of sub-section (1), natice of termination may be
given by an employer in any of the following circumstances—

(@) where two medica practitioners certify that the employee is unfit to continue in
employment because of an incapacity of the mind or body which has lasted for at least
six months and which is likely to be permanent;

(b) where the employee could not continue to work in the position held without
contravention of a provision of alaw;

(c) where the employee is made redundant.
(3) For the purposes of this Code—
" redundancy” means where the work required of the employee has been affected because—

(a) the employer has modernised, automated or mechanised all or part of his business;

(b) the employer has discontinued or ceased to carry on al or part of his business;

(c) the employer has reorganised or relocated his business to improve efficiency;

(d) the employer's need for employeesin a particular category has ceased or diminished;

(e) it has become impossible or impracticable for the employer to carry on his business at
its usual rate or level or at al, due to a shortage of material, a mechanical breakdown,
aforce majeure or an act of God; or

(f) areduced operation in the employer's business has been made necessary by economic
conditions including a lack of or change in markets, contraction in the volume of

work or sales, reduced demand or surplus inventory.

Notice periods

90. (1) Where an employer is required by section 89 to give an employee notice of termination of
the employment contract, such notice shal be determined on the following basis unless a written
contract provides more favourable terms—

(@) where the employee's length of service does not exceed seven years, the period of
notice shal be at least equivaent to the interval of time between the affected

employee's pay days,

(b) where the employee's length of service exceeds seven years but does not exceed
fifteen years, the period of notice shal be at least one month;

(c) where the employee's length of service exceeds fifteen years, the period of notice shall
be at least two months.

(2) The periods of notice under subsection (1) shall not apply where the employer is entitled
to summarily dismiss an employee under this Part.
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(3) A notice of termination under subsection (1) shall not be given by an employer during an
employee's period of absence on any |leave granted under this Code.

Payment in lieu of notice

91. (1) In lieu of providing notice of termination, the employer may, at his discretion, pay the
employee a sum equa to the wages and other remuneration and confer on the employee al other
benefits that would have been due to the employee at the expiry of any required period of notice.

(2 An employer, having given notice to terminate employment, and not having exercised the
option provided in sub-section (1), shall not be required to pay the employee's wages if and when that
employee voluntarily quits his employment prior to the effective date of termination specified in the
notice.

Time off to seek alter native employment

92.  Where an employee has been given notice to terminate his employment contract as provided in
section 90, he shadl, if he so requests, be granted reasonable time off with pay by the employer to seek
aternative employment.

Recovery of wages and notice pay

93. (1) Any amount due to an employee whose service has been terminated shall be paid to the
employee by the employer not later than the last working day before such termination becomes
effective.

(2) Without prejudice to any other method of recovery, an amount due as pay for a period of
notice may be recovered by civil proceedingsin a court.

Winding up of employer'sbusiness, etc

94. (1) The winding up or insolvency of an employer 's business shal cause the employment
contract of any employee to terminate one month from the date of winding up or the appointment of a
receiver, unless it is otherwise terminated within that period pursuant to section 87, 88, 89, 102 or
104.

(2) This section shall not apply where, notwithstanding the winding up or insolvency, the
business continues to operate or has been transformed.

(3) On the winding up or appointment of areceiver of an employer's business the claim of an
employee, or those claiming on his behalf, to wages and other payments to which he is entitled under
this Code or any contract shall have priority over al other creditors, including the Government and
the social security system for the following amounts—

(a) wages, overtime pay, commissions, and other forms of remuneration relating to work
performed during the twenty-six weeks preceding the date of winding up or
appointment of areceiver;

(b) holiday pay due as aresult of work performed during the two years preceding the date
of winding up or appointment of areceiver;

(c) amounts due in respect of other types of paid absence accrued during the twelve
months preceding the date of winding up or appointment of areceiver;
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(d) severance pay, compensation for unfair dismissa and other payments due to
employees upon termination of their employment.

Death of employer

95.  When the employer's personal or legal position formed the basis of the contract of

employment, the death of the employer shall cause the contract of employment to terminate
one month from the date of the employer's death, unless the contract is otherwise terminated in
accordance with section 87, 88, 89, 102 or 104.

Certificate of employment

96. (1) Where on the termination of an employee's employment contract the employee requests a
certificate of employment, the employer shall provide the employee with that certificate.

(2) The certificate of employment referred to in sub-section (1) shall include—
(a) the name and address of the employer;
(b) the nature of the employer's business,
(c) thelength of the employee's continuous service,
(d) the duties upon which the employee was employed during the employment contract;
(e) the wages and other remuneration payable at the date of termination of the contract.

(3) A cetificate of employment shall not contain the reason for termination of the
employment contract, or an evaluation of the employee's work unless requested by the employee.

(4) Cannot give new employer reasons for dismissal.

Continuity of employment

97. A temporary cessation of work on any of the following grounds shall not congtitute a break in
an employee's continuity of employment—

(@) anindustria dispute;

(b) illness, certified by amedical practitioner where the absence from work exceeds three
days;

(c) industrid injury;

(d) maternity leave, certified by a medical practitioner;
(e) the operation of any law;

(f) anact of God or force majeure;

(9) absence permitted or condoned by the employer;

(h) temporary lay-off;
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(i) suspension;
() leavewithout pay.

Rights of employees on change of owner ship

98. (1) Where an employer disposes of all or part of his business to another employer, by sae
lease or licence, the first-mentioned employer shall—

(a) give at least one month's notice of that disposition to an employee who is affected by
the disposition; and

(b) upon disposition, pay to that employee all wages, holiday pay, severance pay, and any
other entitlements due to him.

(2) Where a disposition referred to in sub-section (1) occurs, and the successor- employer
offers any or all involved employees continued employment with the business, the employees shall be
given a choice as to whether they—

(a) wish to be paid their entitlements referred to in subsection (1) by the predecessor-
employer, and start service anew with the successor-employer; or

(b) wishto carry forward their service and accrued rights to the successor-employer.

(3) Where the employee accepts continued employment with the successor employer, and the
employee takes up the option referred to in sub-section (2)(b), the arrangements made at the time of
the disposition in respect of the employee including details of the employee's length of service and
accrued rights shall be notified to the Commissioner by the successor employer in a statement signed
by the employee and jointly by the predecessor-employer and successor-employer.

(4) Where the employer is a body corporate and the ownership or majority ownership of that
body corporate changes hands, whether by sale or otherwise, then for the purposes of subsections (1)
and (2), that change shall be deemed to be a change of employer.

Effect of sale of business

99.  Where aperson for any reason sells or disposes of a business, al of the obligations under this
Code of the person selling or otherwise disposing of the business are binding on the person acquiring
the business.

Commissioner to be informed of intended multiple terminations for reasons of redundancy

100. (1) Where an employer intends to terminate simultaneoudly the employment contract of three
or more employees on the grounds of redundancy, he shal notify the Commissioner as soon as
practicable, and save in exceptional circumstances, not less than one month before the effective date
of termination.

(2) The notification to the Commissioner shal state the number and categories of employees
to be terminated, the reasons for such action, the period over which the termination is to take place
and whether there has been any consultation with a trade union or any other representative of the
employees, or with the employees themselves, and the results of that consultation.

&
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(3) The Commissioner shal, as soon as possible after receipt of the notification under
subsection (1), inform the Minister of its contents.

Employee's notice of termination

101. (1) Anemployee who has been engaged for a specified term of employment and who intends
to quit his employment at the end of the specified term need give no advance notice of such intention
unless the terms of his employment contract specify otherwise.

(2) All other employees must give advance notice to their employers of an intention
voluntarily to terminate their employment, which shall correspond to the periods of notice required of
employers specified in sections 88 and 90 and where the contract of employment is not in writing, the
period of notice to be given by the employee shall not exceed two weeks.

(3 Where an employee has given notice in accordance with sub-section (2), the employer
may, at his discretion, require the employee to cease employment at the commencement of the period
of notice, and simultaneoudly pay the employee a sum equal to the wages and other remuneration, and
all other benefits that would have been due to the employee at the expiry of the required period of
notice.

(4) Where an employee fails to give the employer notice as required in sub-section (2), the
employee shal be liable to pay to the employer an amount equal to the single time pay which the
employee would have received had he worked for such part of the notice period as was not served.

(5) Where an employee is liable to make any payment under subsection (4), the employer may
deduct the amount payable from monies (if any) due to the employee from the employer.

Summary dismissal for serious misconduct

102. (1) Anemployer is entitled to dismiss summarily without notice, an employee who is guilty
of serious  misconduct of such a nature that it would be unreasonable to require the employer to
continue the employment contract.

(2) The serious misconduct referred to in subsection (1) is restricted to that conduct which is
directly related to the employment contract and has a daitrimental effect on the business and it
includes, but is not limited to, situations in which the employee has—

(@) conducted himself in a manner as to clearly demonstrate that the employment contract
cannot reasonably be expected to continue;

(b) been convicted of an offence in the course of his employment, the penalty for which
prevents the employee from meeting his obligations under his employment contract
for twelve working days or more.

(3) When terminating an employment contract under the provisions of this section, the
employer shall provide the employee with a written statement of the precise reason for the action, and
the employer shall be conclusively bound by the contents therein in any proceeding testing the
fairness of the dismissal.

(4) An employer who fails to provide the statement referred to in sub-section (3) shall be
stopped from introducing testimony as to facts which might have been included in the statement, in
any proceeding testing the fairness of the dismissal.
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Disciplinary action

103. (1) An employer shall be entitled to take disciplinary action other than dismissal when it is
reasonable to do so under the circumstances.

(2) For purposes of this section, " disciplinary action” includes
(a) awritten warning;
(b) suspension from duty for a period not exceeding one week without pay.

(3) In deciding what is reasonable under the circumstances pursuant to subsection (1), the
employer shall have regard for the nature of the violation, the terms of the employment contract, the
employee's duties, the pattern and practice of the employer in similar situations, the procedure
followed by the employer, the nature of any damage incurred and the previous conduct and the
circumstances of the employee.

(4) Where action is taken by an employer in accordance with this section, he shall advise the
employee concerned in writing of the misconduct or action in breach of the employment contract, and
of what steps the employer is likely to take in the event of any repetition of the behaviour in respect
of which the disciplinary action is being taken.

(5 A complaint that any disciplinary action taken against an employee was unfair or
unreasonable may be made by the employee to the Commissioner pursuant to section 26.

Termination for repeated misconduct, breach of contract, or unsatisfactory perfor mance.

104. (1) Where an employee has been guilty of an offence in breach of his employment contract, or
of any misconduct such that the employer cannot reasonably be expected to continue to employ him if
it B repeated, the employer may, when taking disciplinary action in accordance with section 103,
warn the employee that repetition of the behavior will result in summary dismissal.

(2) If the employee, after being warned pursuant to subsection (1), is guilty of the same or
similar offence or misconduct in the following six months, the employer may terminate the
employee's employment without further notice.

(3) An employer who dismisses an employee under sub-section (2) shall provide the
employee with a written statement of the reasons for the action, and the principles set out in sub-
sections (3) and (4) of section 102 shall apply to the provision of, or failure to provide, such
statements.

(4) The employer shall be deemed to have waived his right to terminate the employment of an
employee for misconduct if he has failed to do so within a reasonable period of time after having
knowledge of the misconduct.

(5) Where, after the probationary period has expired, the employee is not performing his
duties in a satisfactory manner, the employer may give him awritten warning to that effect.

(6) If the employee, after being warned pursuant to subsection (5) and in compliance with
subsection (7) does not, during the following three month period demonstrate that he is able to
perform and has performed duties in a satisfactory manner, the employer may terminate the
employment contract.
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(7) The employment of an employee should not be terminated for unsatisfactory performance
unless the employer has given the worker written warning pursuant to subsection (5), and appropriate
instructions to correct the unsatisfactory performance, and the employee continues to perform his
duties unsatisfactorily for a period of three months.
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PART VII
SEVERANCE PAYMENTSAND GRATUITIESFOR LONG SERVICE

Right of severance pay

105. (1) Anemployee whose period of continuous employment is at least twelve months is entitled
to severance pay upon termination of such employment on any of the grounds specified in paragraphs
(@), (b) or (c) of section 89(2), or section 94 or 95.

(2) An employee whose employment contract provides for periodic employment shal be
deemed to satisfy the conditions as to length of service if he had worked with the same employer and
any predecessor-employer, in a least four consecutive twelve-month periods, and had gained an
entitlement to vacation leave under section 64(2) in each of those periods.

(3) An employee whose employment is terminated on or after the age of sixty-five years after
ten years of continuous employment with an employer, shall, if he does not qualify for an age benefit
under the Socia Security Act, and there is no employer provided pension plan or smilar scheme from
which he will benefit, be entitled to severance pay.

M ethods of calculation of severance pay

106. (1) In the case of an employee who is not a periodic employee, and who is paid on a piece-
work basis, severance payment shall consist of one day’s pay, at the employee’s latest basic rate of
pay, for each month or major fraction theredf, of his period of employment with his employer and any
predecessor-employer.

(2) In the case of an employee who is not a periodic employee, and who is paid on a piece-
work basis, or whose employment contract provides for part-time employment, one day's pay shdl be
equal to his earnings over the period of thirteen weeks immediately preceding the date of termination,
divided by the number of days worked.

(3) In the case of a periodic employee, severance payment shal consist of —
() oneday's pay for each twenty-nine days worked,

(b) any fraction of a day which is obtained by dividing a number of days worked by
twenty-nine which shall be reckoned as one day; and

(c) one day's pay which shal be calculated as equa to the total of his basic wage in the
last twelve month period worked, divided by the number of days worked.

Entitlement to severance pay not to be affected by other payments

107. The payment of severance pay under section 105 shall not affect, nor shall it be affected by,
the employee's entitlement, if any, to payment in lieu of notice under section 91, or to any
compensatory award made under section 86.

Sever ance pay, when payable; temporary termination; payment of interest

108. (1) On the date of termination of employment of an employee entitled to severance pay under
section 105, the employer shall pay severance pay computed in accordance with section 106.
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(2) If thetermination is stated as temporary, no severance pay need be paid to the terminated
employee at the time of termination, provided that—

(a) if the date of re-employment is more than six months immediately following the date
of termination, severance pay shal be payable on the date of temporary termination,

(b) if no date of re-employment is given, and three months has elapsed without the
employee being re-employed, severance pay shall be payable immediately upon the
expiration of the three-month period, in which case, interest at the rate of ten percent
per annum on the amount of severance pay due shall be payable for the interva
between the origina termination date and the date of actual payment.

(3) If, after severance pay has been paid in accordance with sub-section (1) or (2), the
employee is again employed by the same employer, he shall, for subsequent severance pay purposes,
be considered to be newly hired and the term of employment shall be considered to have commenced
on the date of re-employment.

Reduction in pay because of redundancy

109. If an employee's employment contract in his last occupation is terminated because of
redundancy, but he is offered other employment by the employer at a reduced wage, then the
employee may accept the offered employment without forfeiture of severance pay, but if, having
received severance pay, he accepts the offered employment, the employee shall be considered newly
hired for the purposes of subsequent severance pay.

Limitation on severance pay

110. (1) Subject to the provisions of section 105, where the employment contract of an employeeis
terminated on the grounds set out in section 98, he shall be eligible for severance pay, unless—

(a) he has otherwise elected in accordance with the provisions of that section; and

(b) he has not been offered by a successor-employer an employment contract which is the
same as that held prior to the disposal of the business.

(2) Where the employment contract of the employee continues either on the basis of an
election made in accordance with the provisions of section 98, or on the basis of sub-section (1) of
this section, then details of the employe€'s length of service and entitlements shall be communicated
to the Commissioner in a statement signed by the employee and jointly by the predecessor-employer
and successor-employer.

Recovery of severance pay

111. An employee may, without prejudice to any other remedy available to him recover by civil
proceedings in a court of competent jurisdiction the severance payment to which he is entitled under
this Part.

Liability of predecessor and successor employers

112. If an employee's employment contract is terminated because of redundancy with a date of re-
employment less than six months after the date of termination, or with no date of recall given, and if
the employer, prior to three months after the termination, sells his undertaking to a successor-
employer, then using the standards set forth in section 98 if severance pay becomes due, the
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predecessor-employer and the successor-employer shall be jointly liable for the payment of the
severance pay, plus interest.

L ong servicegratuity

113. (1) The Minister may, dter consultation with the Commissioner and such employees and
employers organisations or representatives as he considers necessary, make regulations in relation to
an employee's entitlement to, and an employer’s obligation to pay, long service gratuity upon the
termination of the employee’ employment contract.

(2) Regulations made under subsection (1) shall take into account—
(a) the methods by which long service gratuity is to be calculated;

(b) an employee's entitlement, if any, to payment in lieu of notice under section 91, or to
any compensatory award made under section 86;

(c) an employee'sright to recover payment for long service gratuity by legd action;

(d) whether an employee who is qualified to be paid long service gratuity is entitled to
such payment if he has been dismissed under section 102 or 104,

(e) whether, in relation to paragraph (d), any criteria should be identified in effecting a
payment, if any;

(f) an employee's right, if any, to long service gratuity payment where the employee is
made redundant but subsequently re-hired by the same employer; and

(g) any other factor considered necessary to ensure the institution and proper
administration of long service gratuity.

PART VIII

EQUALITY OF TREATMENT IN EMPLOYMENT

Objectives
114. The objectives of this Part are—

(@) to eliminate discrimination against persons with respect to employment and
occupation; and

(b) to promote recognition and acceptance of the principle of equa opportunity and
treatment in employment and occupation.

Interpretation
115. Inthis Part—

" de facto spouse” means a person who lives with another person as a husband or wife athough not
married to that person;
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" disabled person” meansan individual whose prospects of securing, retaining, and advancing in
suitable employment are reduced as a result of a physical or mental impairment;

" family responsibility” means responsibilities in respect of any dependent family member;
"marital status” means the status or condition of being—

(@) single;

(b) married;

(c) married but living separately and apart from one's spouse;

(d) divorced;

(e) widowed; or

(f) the defacto spouse of aperson of the opposite sex.

"sexuad harassment” means unwanted conduct of a sexual nature, occurring on a second or
subsequent time, in the workplace or in connection with the performance of work which is
threatened or imposed as a condition of employment on the employee or which creates a
hostile working environment for the employee, it being understood that one outrageous act
shall be treated isiif it were a second or subsequent time.

Definition of“ discrimination”
116. (1) For the purposes of this Part, a person discriminates against another person if the first-
mentioned person makes, on any of the grounds mentioned in subsection (2), any digtinction,

exclusion or preference the intent or effect of which isto nullify or impair equality of opportunity or
treatment in occupation or employment.

(2) The grounds referred to in subsection (1) include—

(a) race, colour, sex, reigion, ethnic origin, nationality, political opinion or affiliation,
disability, family responsibility, pregnancy, marital status or age except for purposes
of retirement and restrictions on work and employment of young persons and
children;

(b) any characteristic which pertains generally or is generally imputed to persons of a
particular race, sex, religion, colour, ethnic origin, indigenous population, nationality,
political opinion, disability, family responsibility, pregnant state, marital status, or age
except for purposes of retirement and restrictions on work and employment of young
persons and children.

Prohibition of discrimination

117. (1) An employer, or any person acting or purporting to act on behalf of a person who is an
employer, shal not, in relation to recruitment, €lection or employment of any other person for
purposes of training, apprenticeship or employment, discriminate againgt that other person in—

(a) the advertisement of ajob;
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(b) the procedures used for the purpose of determining who should be offered that
employment;

(c) determining who should be offered employment;

(d) theterms or conditions on which employment is offered;

(e) the creation, classfication or abolition of jobs.

(20 Anemployer shall not discriminate against an employee—

(a) interms or conditions of employment afforded to that employee by the employer;

(b) in conditions of work or occupational safety and health measures,

(c) inthe provision of facilities related to or connected with employment;

(d) by denying access, or limiting access to opportunities for advancement, promotion,
transfer or training, or to any other benefits, facilities or services associated with
employment;

(e) by retrenching or dismissing the employee; or

(f) by subjecting the employee to any other disadvantage.

Bona fide occupational qualifications

118 (1) Nothingin section 117 shdl apply to any distinction, exclusion, or preference based on
the grounds listed in section 116 (2) where a genuine occupational qualification exists.

(2) For the purposes of this Part, genuine occupationa qudification for ajob exists where—

(a) the essentia nature of the job calls for a particular race, sex, religion, national origin,
national extraction, indigenous population, ethnic origin, family responsibility, marital
status or age, in dramatic performances or other entertainment for reasons of
authenticity;

(b) in ardigious ingtitution, the essential nature of the job calls for a particular religious
affiliation or belief, and the essential nature of the work would be materially different
or unable to be carried out if performed by a person of a different religious affiliation
or belief;

(c) the job needsto be held by a man or awoman to preserve privacy or to comply with
recognised cultural practices; or

(d) the holder of the job provides individuals with personal services promoting their
health, welfare or education, and those services can most effectively be provided by a
person of a particular sex; or

(e) onthe grounds of disability it is shown that—
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(i) thedisability in question was arelevant consideration in relation to the particular
requirements of the employment concerned and the performance of the job would
not be able to be carried out as a result of the disability; or

(i) special facilities or modifications, whether physical, administrative, or otherwise,
are required to be made at the work place to accommodate the disabled person
which the employer cannot reasonably be expected to perform.

Belonger’s preference
119. (1) Anemployer shall—

(a) seek to employ a belonger in preference to a non belonger where such belonger is
found to be qudified;

(b) not dismiss a belonger in preference to a non-belonger.

(2) Subsection (1) shal not be construed as forbidding the taking of personnel actions
genuinely related to an employee’s capacity or conduct in relation to the employment in question.

Special positive action

120. Specia measures taken by, or required of, employers of a temporary nature to promote
equality of opportunity in employment based on the grounds set out in section 116 (1) shal not be
deemed to be unlawful discrimination within the meaning of section 117.

Sexual harassment

121. Any act of sexua harassment against an employee committed by his employer, or an
employee of that employer, shall constitute unlawful discrimination based on sex within the meaning
of section 116.
Equal remuneration
122. (1) An employer shall pay equa remuneration to men and women performing work of equal
value for the employer.

(2) For the purposes of subsection (1)—

() “equa remuneration” means rates of remuneration that have been established without
differentiation based on the grounds of sex; and

(b) “work of equal vaue’ means work equal in vaue in terms of the demands it makesin
relation to such matters as skill levels, duties, physical and mental effort,
responsibility and conditions of work.

(3) The burden of proof to establish that equal remuneration has been paid shal rest on the
employer.
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Partner ships

123. (1) Where employment in a particular occupation is largely provided through partnership
firms, it shall be an offence for such firms or for persons proposing to form themselves into such a
partnership firm, to discriminate against any person on the grounds set out in section 116 (2)—

(a) in the arrangementsthey make for the purpose of determining who should be offered a
position as partner in the firm; or

(b) by expelling persons from, or subjecting persons in the firm to, detrimental treatment.

(2) Subsections 1(a) and (b) do not apply if the treatment afforded to the partner or potential
partner is based on a bona fide occupational quaification.

Employer and employee or ganizations
124. 1t is an offence for an organization of employers, trade unions, or other organizations of
employees, or any other organization whose members carry on a particular profession or trade for the
purpose of which the organization exists, to discriminate against any person on the grounds set out in
section 116 (2)

(@) by refusing or failing to accept that person's application for membership;

(b) inthe terms on which it is prepared to admit that person to membership; or

(c) inthe case of a person who is a member of the organization—

(i) by denying, limiting or deliberately omitting to afford him access to any benefits,
facilities or services provided by the organization;

(i) by depriving that person of membership or varying the terms of membership;

(i) by limiting or depriving that person of access or acquisition to leadership
positions within the organization; or

(iv) by subjecting that person to any other detriment.

Inducement to discriminate

125. (1) Itisan offence to induce or attempt to induce, a person to do any act, which contravenes
this Part by—

(@) providing or offering to provide the person with any benefit; or
(b) subjecting or threatening to subject the person to any detriment.
(2) An attempted inducement is not prevented from falling within subsection (1) because it is

not made directly to the person in question, if it is made in such away that the person is likely to hear
it or hear of it.
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Burden of proof

126. Except where otherwise provided in this Part, the person aleging a violation of this Part shall
bear the burden of proving discrimination or inducement or attempted inducement, as the case may
be.

Exceptions

127. Proof of exceptions where by any provision of this Part, conduct is excepted from conduct that
is a contravention of this Part, the onus of proving the exception lies upon the party claiming the
exception.

Offencesand penalties under this Part
128. (1) Any person who—

(@) commits an offence under section 124 or 125, or

(b) otherwise contravenes the provisions of this Part commits an offence and, is liable on
summary conviction to afine of two thousand dollars, and for a second or subsequent
offence, to afine of five thousand dollars.

(2) Where any partnership, or group of persons proposing to form themselves into a
partnership, contravenes the provisions of section 123 (1), the individua partners shal, upon the
contravention being proved, be each liable to a fine of two thousand dollars, and for a second or
subsequent offence, to a fine of five thousand dollars.

(3) Where an offence under this Part has been proved to have been committed by an employer
who is not a natural person, and is proved to have been committed with the consent or connivance of,
or to have been facilitated by any neglect on the part of any director, chairman, manager or other
officer, they shall each be liable to be proceeded against accordingly.

Remedies

129. (1) Without prejudice to any other remedy that may be available in any competent court,
where any person who is aggrieved by any act or omission of an employer in contravention of the
provisions of this Part, and no settlement of the issue is reached in direct discussion with the
employer, the dispute may be referred for settlement to the Commissioner in accordance with the
provisions of section 26.

(2) Where, after any dispute referred to the Commissioner in accordance with sub-section (1)
is subsequently referred to a Tribuna by the Minister in accordance with the provisions of section 27,
the Tribunal may, if an offence be proven, make an order or orders—

(a) directing the payment of compensation by the employer, or any other person or body
covered under the provisions of this Part, to the aggrieved employee for any loss
caused directly or indirectly as aresult of the contravention;

(b) directing the employer or other relevant person or body covered under this Part to
redress the contravention including an order to employ, re-employ or reinstate any
person, notwithstanding that the vacancy in question has already been filled and
notwithstanding that the employer may be liable to any claim arising from the need to
dismiss or terminate the services of any other employee who has been engaged;
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(c) making any decision found to have been based on unlawful discrimination void;

(d) prescribing any other remedy the Tribunal may deem fair and just to remedy the cause
and effect of the act or omission of the employer.

PART IX

PROTECTION OF CHILDREN AND YOUNG PERSONS

Prohibition of employment of children

130. (1) A person shal not employ, or permit a child to be employed, as an employee, and a person
who employs a child or permits him to work in contravention of this section commits an offence.

(2) This section shdl not apply to the exercise of manua labour by a child under order of
detention in a reformatory or industrial school, or by a child receiving instruction in manual labour in
aschool, provided that such work is approved and supervised by a public authority

Liability of parent or guardian

131. Where achild is found to be employed in contravention of this Part, the parent or guardian of
that child shall be deemed to have committed an offence.

Restrictions on employment of young persons

132. (1) A person shal not employ ayoung person unless that young person has been found fit for
the work he is expected to perform after a thorough medica examination, and thereafter his
employment shall be subject to medical supervision until he is no longer a young person.

(2) A person shal not, without the prior written consent of the Minister responsible for
education employ, during school hours, a young person who is within the compulsory school age.

(3) A person shal not employ a young person on night work, and for the purpose of this
subsection “night work” means work performed between the hours of 8:00pm on one day and 5:00am
on the following day.

Registersto bekept
133. (1) Anemployer shall keep aregister of young persons employed by him.

(2) Theregister referred to in subsection (1) shall contain particulars of the names, addresses,
and dates of birth of al young persons, and of the dates on which they enter and leave such
employment, and the employer shall on request at any reasonable time, produce that register for
inspection by any authorised public officer.

(3) An employer who contravenes this section commits an offence.

Government’ s vacation work programme for students

134. (1) The prohibitions and restrictions under this Part on the employment of children and young
persons, save section 132 (3), shall not apply to students who participate in the Government’ s vacation work
programme for students, except that no student shall be engaged to perform any work which by its
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nature or the circumstances in which it is carried out is, in the opinion of the Commissioner, likely to
jeopardize the health, safety or morals of the student.

(2) For the purposes of subsection (1)—

(a) the Chief Education Officer shall, where students are required to participate in a
vacation work programme, prepare and submit a report to the Commissi oner—

(i) inrespect of the ingtitutions in which the students are expected to work;
(i) on thetype of work the students will be engaged in;

(iii) on the duration of the work concerned; and

(iv) onthe number of hours to be worked by the students;

(b) the Commissioner may, after consultation with such persons as he considers
necessary, prepare guidelines on the engagement of students to perform work under
the vacation work programme.

False representation asto age and penalties
135. (1) A person who misrepresents the age of a child or young person for the purposes of this
Part commits an offence.

(2) A person who is convicted of an offence under this Part is liable on summary conviction to
a fine of three thousand dollars, and in the case of asecond or subsequent offence to a fine of five
thousand dollars.

PART X

HEALTH, SAFETY AND WELFARE

I nter pretation
136. Inthis Part, unless the context otherwise requires—

"building operation” includes the construction, ateration, repair or maintenance, or the demolition, of
a structure or harbour facility, bridge or viaduct, waterworks or reservoir, pipeline or aqueduct,
sewer or sewage system;

“employee” includes a person performing duties in a workplace with the expressed or implied
permission of the operator of the workplace, on a part or full-time basis, whether or not such
person is receiving remuneration for his services, and the expression “to employ” shal be
construed accordingly;

“factory” includes the premises in which manufacturing takes place, and the term includes any
warehouse or storage place, building operation, harbour operation, mine or quarry;

"fumes" includes gases or vapours,
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“harbour operations’ includes any work performed at a harbour, whether natural or artificial, piers,
jetties, or other installations in or at which ships can dock, obtain shelter, or ship or unship
goods or passengers,

“machinery” includes dl manufacturing equipment, and machines (whether operated manually or
mechanically), prime movers of machines, units designed to transmit power or motion thereto
or therefrom, units designed to transport items or persons in connection with a manufacturing
process, appliances used in such process, and al the parts thereof;

"operator of aworkplace" includes the owner of a building containing a workplace, the owner or hirer
of amachine or implement used in aworkplace other than the principa operator thereof to the
extent that any obligation under this Part relates to persons who are employed in or about or in
connection with such machine and who are in the employment or pay of such owner or hirer;

"owner" includes the lessor and lessee of aworkplace;

"prime mover" includes an engine, motor, or other appliance which provides mechanical energy
derived from steam, water, wind, electricity, the combustion of fuel, or other source of energy;

"sanitary conveniences' include urinals, water closets, earth closets, privies, ashpits, and any similar
conveniences,

Exemptions and extensions

137. (1) The Minister may exempt from one or more of the provisions of this Part, any workplace
or parts thereof, by issuing an Order to that effect.

(2 An Order made under subsection (1) shal set forth the reasons and terms of the
exemption.

(3) The exemption shall be effective for no more than six months in the absence of an Order
of extension by the Minister which shall set forth the reason for any such extension.

(4) Any extenson made under subsection (3) shall be effective for not more than six months
in the absence of an Order of further extension by the Minister which shall set forth the reason for
further extension.

(5) Any Order of exemption or extension may contain conditions, which shall be met in order
to quaify for the exemption or extension.

Non-exclusivity of provisionsof thisPart

138. Except where otherwise expressly provided, the provisions of this Part shall be in addition to,
and not in substitution for or diminution of, the provisions of any other Part.

Registration of workplaces

139. (1) The operator of a workplace shall within one month of this Code coming into force, file
with the Commissioner a notice stating the particulars prescribed by regulation, and a person who
commences to operate a workplace subsequent to the coming into force of this Code shall, within one
month of such commencement, file asimilar notice.
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(2) When there is a materia change in any of the particulars appearing in the notice filed in
accordance with subsection (1), the operator of that workplace shall file with the Commissioner a
notice setting forth any such change, within one month of that change.

Health
140. The operator of aworkplace shall, as particular circumstances require—

(a) keep theworkplacein a clean state;

(b) keep it from becoming overcrowded;

(c) maintain a reasonable temperature therein;

(d) provide adequate ventilation therein;

(e) provide adequate lighting;

(f) provide effective means for draining floors; and
(9) provide adequate sanitary conveniences.

Safety
141. (1) The operator of aworkplace shal, asthe particular circumstances require—

(a) take adequate measures for the prevention of fire, and for adegquate means of escape
for employees,

(b) ensurethat al machinery used therein is operated and maintained in such a manner as
to be safe for al employees;

(c) ensure that the workplace is properly maintained;

(d) ensure that a steam boiler is not put into use in any workplace unless he has obtained
from the manufacturer of the boiler or from a competent person a certificate
specifying the maximum permissible working pressure thereof;

(e) ensure that a steam boiler is examined by a competent person at least once every
fourteen months, and after that examination to procure from the examiner a certificate
of the results thereof; and

(f) file the certificates required under paragraphs (d) and (€) with the Commissioner
within twenty eight days of the completion of the examination.

(2) The Minigter, by issuing an Order with or without conditions, may exempt from any of the
provisions of subsection (1) (d), (e) and (f) any class or type of steam boiler as to which heis satisfied
that such provisions cannot be applied.

Weéfare
142. The operator of aworkplace shall, as the particular circumstances require—
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(@)
()
(©)

@

(€)
(f)

make available adequate supply of wholesome drinking water;
provide and maintain suitable washing facilities;

provide accommodation for clothing not worn during working hours, and for the
drying of work clothing;

provide and maintain suitable facilities for employees to sit during the course of their
employment;

provide and maintain readily accessible first aid equipment; and

provide and maintain other facilities such as canteen, mess rooms, and rest rooms, as
are reasonable under the circumstances.

Special protective measures

143. It shall

be the responsibility of the operator of any workplace, as the particular circumstances

may require, to ensure that—

(@

()

(©

@

(€)

(f)

()]

(h)

no person is permitted to take any food or drink into any room where any lead, arsenic
or other poisonous substance is used;

suitable goggles or protective screens are provided to protect the eyes of any persons
employed in a process involving a specia risk of injury to the eyes;

where a work process involves a reasonable possibility of injury to other parts of an
employee's body, suitable protective equipment is furnished;

no person employed therein is required manualy to lift, carry, or move anything in
excess of the maximum weight specified by any regulations made under this Part;

where a person is employed in any process involving exposure to wet or to any
injurious or offensive substance, suitable protective clothing and appliances are
provided and maintained;

where a process involves heat or steam, facilities adequate to protect workers
therefrom are provided and maintained;

no person is required to use white phosphorous (sometimes caled yelow
phosphorous) in any process; and

with respect to any process involving the use of or exposure to products containing
benzene (which term, as used herein, means the aromatic hydrocarbon C6H6 itself or
any product the benzene content of which exceeds one percent by volume), harmless
or less harmful substitutes are used if they are available but, if no such substitutes are
available then—

(i) the process shal be, as far as is practicable, carried out in an enclosed system or
where an enclosed system is not practicable, the place of work in which the
process is carried out shal be equipped with effective means to ensure the



ANGUILLA Labour Code, 2003 BILL

removal of benzene fumes to the extent necessary for the protection of the health
of the workers;

(i) theword "benzene" and appropriate danger signals shall be clearly visible on any
container holding benzene; and

(i) each worker who may be exposed to benzene shal receive appropriate
instructions about safeguarding health and preventing accidents, as well as about
action to be taken if there is any evidence of poison.

Obligations of personsemployed

144. (1) An employee to whom this Part applies shal make use of al means, appliances,
conveniences or other things provided in pursuance of this Code for the health, safety and welfare of
employees, to the extent that his employment involves their use.

(20 An employee shal not—

(&) wilfully interfere with, misuse, or damage any such means, appliance, convenience or
other thing;

(b) wilfully and without reasonable cause do anything likely to endanger himself or
others; or

(c) enter, or remain, at aworkplace, when under the influence of acohol, addictive drugs,
or any other substance which may adversely affect the hedth and safety of him or
other personsin or about that workplace.

Prohibition of deduction of wages

145. The operator of aworkplace shall not, in respect of the cost of anything done or to be done by
him in pursuance of this Part or any regulations or Order issued thereunder, make any deduction from
the sum contracted to be paid by him to any person employed, nor shal he receive or alow any other
person to exact or to receive any payment in lieu of such deduction.

Regulationsand Orders

146. (1) The Minister may make regulations prescribing the standards to be achieved in respect of
any of the obligations set forth in this Part and the methods required to attain them, and he may
establish advisory committees on which employers and employees are represented to assist him in
this function.

(2) The Minister may, by Order—

(a) require the operator of a workplace to take special measures bearing on the health,
safety, or welfare of the employees therein;

(b) require the operator of a workplace to take specified measures bearing on the health,
safety or welfare of employees whose duties, related to the business of the workplace,
are performed in whole or in part, outside the workplace;

(c) require arrangements to be made for medical supervision in any workplace;
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(d) require medica examinations of employees in any workplace at the expense of the
operator of the workplace to ascertain whether their heath has been or is being
adversely affected by their employment therein.

Accident and safety programme

147. The Commissioner may, with the approva of the Minister, undertake—
(a) research into the cause, and the means, of preventing employment injury, and

(b) programmes to reduce or prevent employment injury,
in the course of which he may cooperate with any other department of Government or any other
organisation undertaking similar programmes.
Special powers of inspector

148. (1) Aninspector may take for analysis samples of material used or intended to be used in a
workplace which he thinks may prove on anaysis to be likely to cause bodily injury to persons
employed.

(2) An inspector who has reasonable cause to believe that a condition exists at a workplace
which is likely to cause bodily harm to any persons employed or performing duties therein, shall
serve written notice upon the operator thereof of an intention to recommend that the Minister issue an
appropriate Order under section 146.

(3) When an inspector is of the opinion that the employment of any young person in the
workplace or any process or part thereof is or may be prejudicial to that young person's health, he
may serve written notice thereof on the operator of the workplace requiring the cessation of or the
imposition of specified limitations upon that young person's employment, and, theresfter, the
requirements of the notice shall become an obligation under this Part.

Reports by employer
149. Anemployer shall report to the Commissioner as soon as practicable—

(@) al accidents involving an employee, or any other person present in the workplace,
which result in disability for more than three days, or loss of life;

(b) all other accidents, fires and explosions;
(c) the collapse or failure of any building or structure; and

(d) any accident to machinery or plant which results in the cessation of work beyond the
shift or day on which the accident took place.
Offences

150. (1) A person who contravenes an obligation created under this Part or of any regulation or
Order made thereunder, commits an offence.

(2) If such contravention is by an employee, the operator of the workplace shall aso be liable
if it is proved that the operator failed to take reasonable steps to prevent the contravention.
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(3) Where an offence committed by the operator of a workplace under this Part or any Order
or regulations made thereunder is proved to have been committed with the consent or connivance of,
or to have been facilitated by any neglect on the part of any director, chairman, manager, other
officer, or person other than the operator, he, as well as the operator, shal be deemed to have
committed the offence and shall be liable to be proceeded against.

Multiple offences

151. Where an employer employs persons in a workplace other than in accordance with this Part or
any regulation or Order made thereunder, there shall be deemed to be a separate contravention in
respect of each person so employed.

Penalties for specific offences

152. (1) A person who fails to comply with section 139 commits an offence and is liable on
summary conviction to afine of five thousand dollars.

(2 A person who—

(a) forges or counterfeits any certificate required by, under, or for the purposes of this
Part or any regulation or Order made thereunder,

(b) givesor signs any such certificate knowing it to be false in any materia particular,

(c) knowingly utters or makes use of such certificate so forged, counterfeited, or which is
false as mentioned in paragraph (b),

(d) knowingly utters or makes use of such certificate as applying to any person to whom it
does not so apply;

(e) fasely pretends to be an inspector,

(f) wilfully connivesin any such forging, counterfeiting, giving, signing, uttering, making
use, personating, or pretending as provided by this subsection,

(9 wilfully makes a false entry in any register, notice, certificate, or document required
by, under, or for the purposes of this Part or any regulation or Order made thereunder,

(h) wilfully makes or signs a false declaration required by, under, or for the purposes of
this Part or any regulation or Order made thereunder, or

() knowingly makes use of any such false entry or declaration as mentioned in
paragraphs (g) and (h),
commits an offence and is liable on summary conviction to afine of two thousand dollars.

(3) The operator of aworkplace who—

(a) obstructs or delays an inspector in the due exercise of any power conferred on him by
or under this Part,

(b) refusesto answer or falsely answers, any inquiry authorised by or under this Part,
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(c) fails to produce any register, book, document or other record he is required by or
under this Part to produce, or

(d) concedls or prevents, or attempts to conceal or prevent, any person from appearing
before or being examined by an inspector, commits an offence and is liable on
summary conviction to afine of one thousand dollars.

(4) If the offence described in paragraph (3) is committed in a workplace by a person other
than the operator, both the person and the operator shall be deemed to have committed the offence.

(5) If any person suffers persona injury or dies, in consequence of the operator of the
workplace having contravened any provision of this Part or any regulation or Order made thereunder,
the operator commits an offence and is liable on summary conviction to a fine of five thousand
dollars.

Penalties for offencesfor which no express penalty is provided

153. Subject as hereinafter in this Part provided, any person who commits an offence for which no
express pendty is provided shall be liable on summary conviction to a fine of one thousand dollars,
and on a second or subsequent conviction to a fine of three thousand dollars.

Power of court to order cause of contravention to beremedied

154. Where the operator of aworkplaceis convicted of an offence under this Part, the court may, in
addition to or instead of imposing a fine, order him, within the time specified in the order, to take
such steps as may be so specified for remedying the matters in respect of which the contravention
occurred, and may, on application, enlarge the time so specified.

Penalty for person actually committing offence for which operator isliable

155. Where an act or default for which the operator of a workplace is liable is in fact the act or
default of some agent of the operator or other person, that agent, or other person commits an offence
and is liable on summary conviction to the penalty prescribed for the offence as if he were the
operator.

Proceedings where inspector or operator believesthe offender to be other than operator

156. (1) When it is made to appear to an inspector at the time of discovering an offence—

(a) that an operator of the workplace has used al due diligence to enforce the execution
of this Part,

(b) that the offence has been committed by a person other than the operator, and

(c) that the offence has been committed without the consent, connivance, or wilful fault
of the operator,

the inspector shall proceed against the person whom he believes to be the actual offender.
(2) Where proceedings are brought against the operator, the operator shall be entitled upon
information duly laid by him and on giving the prosecution no less than three days notice in writing

of hisintention, to have any other person whom he charges as the actual offender brought before the
court at the time appointed for hearing the charge.
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(3) Where, in pursuance of subsection (2), a person is brought before the court, the operator
may seek to prove—

(a) that he used all due diligence to enforce the execution of this Part and of any relevant
regulation and Order issued thereunder; and

(b) that the person brought before the court has committed that offence in question
without his consent, connivance, or wilful default.

(4) If the qoerator proves his case under subsection (3) to the satisfaction of the court, the
other person shall be summarily convicted of the offence, instead of the operator,

(5) Where under this Part a person is substituted for the operator with respect to any provision
of this Part, any order, summons, notice, or proceeding, which for the purpose of any such provision
is by or under this Part required or authorised to be served on or taken in relation to the operator, shall
be required or authorised to be served on or taken in relation to that person.

Prosecution of offences and recovery and applications of fines

157. (1) Inany proceedings under this Part it shall be sufficient in the information to allege that
the workplace is a workplace within the meaning of this Part and to state the name of the ostensible
operator of the workplace.

(2) Where an offence is committed under this Part by reason of a failure to make an
examination, enter a report, or do any other thing, at or within atime specified by this Part or by any
regulation or Order made thereunder, the offence shall be deemed to continue until the examination is
made, or areport entered, or the other thing done, as the case may be.

Special provisonsasto evidence

158. (1) Wherean entry in aregister or record is required to be made by this Part or any regulation
or Order made thereunder—

(@) any entry made in such register or record by or on behalf of the operator of a
workplace shall be admissible against him as evidence of the facts therein stated; and

(b) the absence of the entry shall be admissible as evidence that the requirement has not
been observed.

(2) Where, in any proceedings under this Part with respect to ayoung person, it appears to the
court that the young person is of or below the age alleged by the defendant, the onus lies on the
defendant to prove that the young person is not of or below that age.

Service of documents

159. (1) Any document (including any summons or order) required or authorised to be served
under this Part may be served—

(@) on any person by ddivering it to him or by leaving it at, or sending it by post to, his
last known address;
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(b) on any firm by delivering it to any partner thereof, or by leaving it at, or sending it by
post to, the registered office of the firm;

(c) on the operator of aworkplace in the manner prescribed in paragraph (a) or (b), or by
delivering it, or a true copy thereof, to any person apparently not under the age of
Sixteen years at the workplace.

(2) Any such document intended to be served upon the operator of the workplace may be
addressed to the operator at the proper address of the workplace without further name or description.

Power of court to modify agreements and apportion expenses
160. Inany premisesthe whole or any part of which has been let as a workplace—

(@) where an agreement between the owner and the operator of the workplace prevents
one or other from making alterations in the premises which are necessary to conform
to any requirement or standard imposed by or under this Part or any regulations or
Order made thereunder, the court, upon the application of either party in an action
joining the other, may after a hearing issue an order setting aside or modifying the
agreement to permit the making of the necessary alterations; and

(b) where dterations in the premises are necessary to conform to any requirement or
standard imposed by any provisions of this Code or any regulations or Order made
thereunder, the court, upon the application of the owner or the operator of the
workplace in an action joining the other, may, after a hearing, issue an order
apportioning the expenses of those alterations.

Saving

161. The fact that an employer or employee has complied with or failed to comply with any of the
provisions of this Part shall not dispose of any right of an employee to compensation, or of the
liability or obligation of any employer or employee, under any enactment relating to compensation for
employment injury, and with respect to any such rights, ligbilities, or obligations, the provisions of
that enactment shall govern.

'PART XI

WORK PERMITS

I nter pretation
162. Inthis Part, unless the context otherwise requires—

"engage in employment” means
(a) take or continue in any employment,

(b) practise any profession,

Y Inclusion of this Part in the Code yet to be finalised depending on the policy of the Government.
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(c) engagein any trade or business or
(d) engage or be employed in any form of occupation,

whether or not such employment, profession, trade, business or occupation is taken or
continued, or is engaged in, practised or carried on, for reward, profit, or gain;

"sdf-employment” means employment on ones own behaf, and not under a contract of
employment, express or implied; and

"work permit" means awork permit issued under the provisions of this Part.

Control of employment

163. (1) No person, other than a person belonging to Anguilla or the spouse of such a person shall
engage in employment or self-employment in Anguilla unless he has been exempted from the
provisions of this section as hereinafter provided or unlessthereisin force in relation to such person a
valid work permit and he so engages in accordance with the terms and conditions specified in such

permit.
Exemptionsfrom the provisions of section 163
164. (1) The provisions of section 163 shall not apply to—

(@) thejudges and officers of the Eastern Caribbean Supreme Court;
(b) members of Her Mgjesty’ s regular nava, military or air forces;
(c) contracted persons in the service of the Government of Anguilla;

(d) diplomatic representatives duly accredited to Anguilla or to the United Kingdom by or
under the authority of Her Mgjesty;

(e) representatives of the United Nations Organisation or any speciaised agency thereof
or of any similar international organisation of which the United Kingdom is a
member;

(f) representatives of any regional organisation of which Anguillais a member; or
(9) such other persons or classes of persons as the Governor may by order or certificate
exempt;
if such persons are engaged in the employment in the capacity respectively by reason of which they
are exempt from the application to them of section 163.

(2) Notwithstanding anything to the contrary in any other law, for the purpose of subsection
(2) “officers of the Eastern Caribbean Supreme Court” do not include barristers or solicitors engaged
in private practice.

Applications for work permit

165 (1) Anapplication for anew work permit shall be made by the intended employer on behalf of
the person for whom the permit is sought, by the filing with the Labour Department of an application
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in the form prescribed and unless the applicant s a self-employed person, that application shall be
accompanied by a statement in the form prescribed completed by the intended employer.

(2) An gpplication for renewal of a work permit shall be made by or on behalf of the person
for whom the permit is sought, by the filing with the Labour department of an application in the form
prescribed and unless the applicant is a self-employed person, that application shall be accompanied
by a statement in the form prescribed completed by the intended employer.

(3) An application for Work Permit to engage in employment as the employee of a person
who is himsdf/herself an expatriate employee shall be made by the employer or intended employer,
of that expatriate employee, on behalf of the person for whom the permit is sought, by the filing with
the Labour Department of an application in the form prescribed and the application shal be
accompanied by a statement in the form prescribed completed by the intended employer of that
expatriate employee.

(4) The wages payable and al other responsibilities attached to an employer shal be borne by
the expatriate employer to a person granted a work permit in accordance with the provisions of sub-
section (3).

Interim work permit

165A. An application for a interim work permit, @ it's renewal shall be made by the person for
whom the permit is sought, by the filing directly to the Minister responsible for labour, in the form
prescribed and statement completed by an intended employer need not accompany this application.

Action upon application for work permit

166. (1) The Commissioner shall conduct an investigation of the conditions surrounding an
application for a work permit or its renewal or extension, and make a report and recommendation to
the Minister.

(2) In making such report and recommendation under subsection (1) the Commissioner
shall—

(a) teke into consideration, among other things, the effect of the grant upon employment
opportunities open to belongers; and

(b) recommend that any work permit granted contain such condition or conditions as
appear to be warranted under the circumstances, including the conditions that—

(i) there be assigned, from among those who are belongers, a counterpart-trainee to
the position for which the work permit is being granted; and

(i) as acondition of renewal there shall be filed periodic reports on the progress of
the counterpart-trainee.

(3) Upon receipt of the report and recommendation, the Minister shall decide whether or not,
and under what conditions, the work permit should be granted.

(4) A work permit signed by the Minister stating the conditions upon which the permit is
granted shall be conclusive evidence of such conditions.
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(5) Where awork permit is granted, it shall take the form prescribed, and its validity shall be
dependent upon compliance with section 170.

(6) A work permit granted shall be effective for such period, not exceeding three years, as the
Minister may alow.

Penalty applicableto employeesor self-employed persons

167. (1) A person who fails to comply with the provisions of section 163 or 166, commits an
offence, and is liable on summary conviction to a fine of five hundred dollars, and any work permit
granted to him shall be cancelled.

(2) For the purposes of enforcing this Act, the Labour Commissioner shall have al the powers
of a poalice officer.
Penalty applicableto employers
168. (1) Anemployer who employs a person—
(a8 who requires a work permit without that person having first obtained such work
permit,
(b) in non-compliance with the conditions attaching to that person’s work permit,
commits an offence and is liable on summary conviction to afine of five hundred dollars.
(2) Where an offence under subsection (1) is committed by a body corporate, the chairman

and every director and every officer of the body corporate who knowingly authorises or permits the
offence is liable on summary conviction to the same penalty as if they were individual employers.

False statementsin application,etc.

169. A person who makes a false statement in any forms prescribed under section 165 which is
filed with the Labour Department, or in response to any queries put to him in the course of an
investigation made under section 166 (1), commits an offence, and is liable on summary conviction to
afine of one thousand dollars.

Fees

170. (1) Where a work permit or its exemption has been granted, there shall be paid such fee as
may be prescribed by the Minister by Order.

(2) The Minister may prescribe different fees for different persons or categories of persons
and for persons receiving different wages or salaries at such rates as may be prescribed.

(3) All feesfor applications, work permits and exemption shall be paid into the Consolidated
fund.

(4) Where a work permit is granted for any period less than one year, the amount of fees
payable shall be pro rated as may by Order be determined by the Minister from time to time.
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PART XII

MISCELLANEOUS

Limitation upon referring dispute or complaint

171. (1) A person shall refer a dispute or complaint to the Commissioner within two years of the
ground for the dispute or complaint coming to the knowledge of that person.

(2) The Commissioner shal not investigate or resolve a dispute or complaint referred to him
after the two year period mentioned in subsection (1).

Limitation upon prosecution

172. No prosecution for any offence under this Code shal be instituted after the expiration of two
years from the date on which the Commissioner becomes aware of the offence.

Labour clausesin public contracts

173. (1) A public contract shall be deemed to incorporate the Rules set out in the Schedule, as if
the Rules were expresdy set out in that contract.

(2) Every contractor shall keep displayed in a conspicuous place in his establishment and
workplace for the information of the employees, a notice containing the conditions of their
employment so printed that it may be read by all employees.

(3) Inthissection, a"public contract” arises where—

(a) at least one of the parties to the contract is the Government or a statutory board;
(b) the execution of the contract involves—

(i) theexpenditure of funds by the Government or a statutory board; and

(i) the employment of workers by the other party to the contract; and
(c) the contract isfor—

(i) theconstruction, alteration, repair or demolition of public works;

(i) the manufacture, assembly, handling or shipment of materials, supplies or
equipment; or

(iii) the performance or supply of services.

Conflict between this code and law

174. To the extent that there may be conflict or inconsistency between any other provision of this
Code and any other law relative to labour matters, the provision of this Code shall prevail.
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Regulationsand Orders

175 (1) The Minister may make regulations and Orders for the administration, and for giving
effect to the principles and provisions, of this Code.

(2) Regulations and Orders made under this section may provide that any breach of any
regulation or Order shal be punished by the imposition of afine of five thousand dollars.

(3) A regulation or Order made by the Minister shall be published in the Gazette.

(4) A regulation made by the Minister shall, as soon as convenient after its publication in the
Gazette, be laid before the House of Assembly.

Repeals and savings

176. (1) The Labour Department Act, R.S.A. c. L5, Fair Labour Standards Act, R.S.A. c. F15,
Trade Disputes (Arbitration and Inquiry) Act, R.S.A. c. T25, Employment of Children (Restriction)
Act, R.SA. c. E50 and Employment of Women, Y oung Persons and Children Act, R.S.A. c. E55 are
repedl ed.

(2) Notwithstanding the repeal of the enactments mentioned in subsection (1),

(@) any Rule, Order or Regulation made under such repealed enactments shall, until
revoked, continue to be in force to the extent that such Rule, Order or Regulation s
not inconsistent with the provisions of this Code;

(b) any requirement performed, table of fees, licences or certificates issued, notice,
decision, determination, direction or approval given, application made, or thing done,
under any of the repealed enactments, shal, if in force on the date immediately prior
to the coming into force of this Code, continue in force and, in the case of alicence or
certificate, until the date of expiry of such licence or certificate as set out in such
licence or certificate and shal, so far as it could have been made, issued, given or
done under this Code have effect as if made, issued, given or done under the
corresponding provisions of this Code.
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SCHEDULE
[Section 173]

LABOUR CLAUSESIN PUBLIC CONTRACTS
RULES

1. The contractor shall pay rates of wages and observe hours and conditions of employment, not
less favourabl e than those established in the trade or industry in the district where the work is carried
out, by collective agreement, other recognised machinery of negotiation or arbitration, between
organisations of employers and employees which are representative respectively of substantial

proportions of the employers and employees engaged in the trade or industry concerned (hereinafter
referred to as "established rates and conditions"), or failing such established rates and conditions in
the trade or industry in the digtrict, established rates and conditions in other districts where the trade
or industry is carried on under similar general circumstances.

2. In the absence of any such established rates and conditions as defined in paragraph 1 the
contractor shall pay rates of wages and observe hours and conditions of employment not less
favourable than those which are or would be paid and observed in the trade or industry in which the
contractor is engaged, by employers whose general circumstances are similar.

3. Before being placed on any list of Government contractors, the contractor shall certify that to
the best of his knowledge and belief the wages, hours of work and other conditions of employment of
al employees employed by him in the trade or industry in which he is offering himself as a contractor
arefair and reasonable having regard to paragraphs 1 and 2.

4. In the event of any dispute or complaint arising as to what wages ought to be paid or what
hours or other conditions of employment ought to be observed in accordance with the requirements of
paragraphs 1 and 2, it shall, if not otherwise disposed of, be referred by the Labour Commissioner to
the Minister who may, if he thinks fit, refer the matter to an Arbitration Tribunal in accordance with
the provisions of this Code. In arriving at its decision, the Tribunal, in the absence of any established
rates and conditions in the trade or industry concerned as specified in paragraph 1, shall have regard
to any agreement, custom, practice, or award that may be brought to its notice relating to the wages,
hours or conditions of employment of employees employed in a capacity similar to that of the
employees to whom the dispute relates in trades or industries carried on under similar circumstances.

5. The contractor shall keep proper wages books and time sheets showing the wages paid to and
times worked by employees in the execution of the contract, and he shall, whenever required, produce
such wages books and time sheets for inspection by any person authorised by the Labour
Commissioner.

6. (1) A sub-contractor shall be bound in al cases to conform to the conditions of the main
contract and the main contractor shall be responsible for the observance of al contract conditions on
the part of the sub-contractors.

(2) The contractor shall not transfer or assign a contract or any portion thereof without the
written permission of the Labour Commissioner.

(3) No portion of the work to be performed on a contract shall be done at the homes of the
employees, except in so far aswork is so performed by practice or custom.
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7. Contractors and sub-contractors shall recognise the freedom of their employees to be members
of registered trade unions.

8. A contractor shall not be entitled to payment of any money which would otherwise be payable
under the terms of contract in respect of the work and labour performed in the execution of the
contract unless and until he has filed together with his claims for payment a certificate—

() showing the rates of wages and hours of employment of the various classes of
employees employed in the execution of the contract;

(b) whether any wages in respect of the work and labour remain in arrears; and

(c) that dl the labour conditions of the contract have been duly complied with.

9. The contractor shall aso from time to time furnish to the Labour Commissioner such further
detailed information and evidence as the Labour Commissioner may require n order to satisfy
himself that the conditions of these Rules are being complied with.

10.  Inthe event of default being made in payment of any money in respect of wages of employees
employed on the contract and if a clam thereafter is filed with the Labour Commissioner and
satisfactory proof thereof is furnished to the Labour Commissioner, the Labour Commissioner may,
failing payment by the contractor, arrange for the payment of such claim out of the moneys at any
time payable under the contract and the amount so paid shall be deemed payments to the contractor.

11.  Any contractor or sub-contractor who fails to comply with any of these rules shall cease to be
approved as a contractor or sub-contractor for such period as the Labour Commissioner may
determine.

Foeaker
Passed by the House of Assembly this day of , 2003.
Clerk of the House of Assembly
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